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ORDINARY MEETING - SUPPLEMENTARY ITEM 13 AUGUST 2024

Reports for Information

18 LATEITEMS

18.1 CEO note: 2021/2024 Council term ends
Responsible Director: Office of the Chief Executive Officer

Report

On 14 September 2024, the term of this Council will formally end and the Kiama
Municipality will be electing nine Councillors for the next four years. It would appear
from the nominations that | am aware of it will be a wide and interesting group of
aspiring Councillors.

Four of the current councillors will not be seeking re-election. | wish the remaining five
Councillors well for their future endeavours, whether that is an aim for re-election or
otherwise.

For those departing Councillors, your contribution and commitment is appreciated, and
your tenures are acknowledged as follows:

Neil Reilly: Councillor from 2008 to 2024
Deputy Mayor from 2013-2014
Mayor from 2022 to 2024

Warren Steel:  Councillor from 1983 to 1987
Councillor from 1999 to 2024
Deputy Mayor from 2012-2013
Deputy Mayor from 2014-2016

Kathy Rice: Councillor from 2012 to 2024
Deputy Mayor from 2016-2018
Jodi Keast: Councillor from 2021 to 2024.
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ORDINARY MEETING - SUPPLEMENTARY ITEM 13 AUGUST 2024
Supplementary Reports

18.2 Updated attachment for Item 13.2 - Current legal matters - status updated
as at 30 June 2024

CSP Objective:  Outcome 5.2: Governance is transparent and builds trust

CSP Strategy: 5.2.1 Build strong relationships and ensure our partners and
community share the responsibilities and benefits of putting plans
into practice.

Delivery Program: 5.2.1.2 Support good governance through systems and processes
for legislative compliance.

Summary

This Supplementary Report is for the purposes of providing an updated attachment
which is to replace the attachment at Item 13.2. During consideration of the report at
the PIO Implementation and Oversight Committee meeting held on 8 August 2024,
guestions were raised about the report omitting details of matters that have been
closed out / finished in that same time period and any costs attached. To that end the
report now places on the public record that information as well for completeness.

Financial implication

As evidenced in the attached document, legal matters have a significant cost
implication for Council.

Risk implication

As demonstrated in the attached document, 13 of the 22 current legal proceedings are
NSW Land and Environment Court (LEC) matters (59%). The LEC encourages
conciliation between parties in an attempt to identify the issues in dispute, develop
options, consider alternatives and endeavour to reach agreement. Dealing with
matters in this way avoids the added costs of a matter proceeding to hearing which is
usually for multiple days.

Risks can be also be mitigated through timely decision making and appropriate staff
delegations for making determinations.

Appropriate compliance with the Code of Conduct would also mitigate risks associated
with conduct matters.

Policy

All engagement of legal services occurs in accordance with Council’s Procurement
Policy

Consultation (internal)

Nil

Communication/Community engagement
Not applicable

Attachments
1 Current Litigation Matters as @ end of June 240
Enclosures
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ORDINARY MEETING - SUPPLEMENTARY ITEM 13 AUGUST 2024
Supplementary Reports

18.2  Updated attachment for Item 13.2 - Current legal matters - status updated as
at 30 June 2024 (cont)

Nil

RECOMMENDATION

That Council receive this report and note that:

1. the following approximate amounts were expended on legal matters generally as
at 30 June 2024:

. NSW Land & Environment Court = $639,324
. NSW Civil & Administrative Tribunal matters = $5,803
. Federal Court matters = $3,547,719
. Supreme Court matters = $55,508
. General legal/Probity advice = $182,914
. Anti-discrimination matters = $47,176
. Councillor Code of Conduct related matters = $23,474.
2. Legal matters finalised since the last report to Council (made in May 2024) have

been included in the attachment to the August 2024 report, noting total costs to
Council as specified in the table headed ‘Completed Matters’.

Background

Council were provided with detailed background information regarding legal services
procured by Council at the Ordinary Meeting of 21 May 2024 — Iltem 13.2 which was
the inaugural Legal Matters report. That information does not require repeating as this
report serves as an update of advice on the status and costings for legal matters as at
the end of June 2024. It is worth noting that some matters have since been completed
and separately reported to Council but fall outside this reporting round.

Since the last report was considered by Council, amendments to reporting timeframes
relating to the Legal Status Update have been implemented. A quarterly update of
legal matters will now be provided at the second ordinary meeting of the quarter (i.e.
August, November, February and May) to ensure that Council is provided with the
most current information.

Code of Conduct matters

It should also be noted that in relation to Code of Conduct complaints, the Procedures
for the Administration of the Code of Conduct enables Council to enter into a special
complaints management arrangement with the OLG to handle/process Code of Conduct
complaints in circumstances when the volume and nature of complaints is having an
unreasonable burden on Council and inhibiting Council’s ability to undertake its ordinary
business. As Council has, and continues to, receive a high number of Code of Conduct
complaints the CEO has determined to approach the OLG to enter into a special
complaints management arrangement.

Kiama Municipal Council Page 5
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Attachments 1 - Current Litigation

Item 18.2 - Updated attachment for ltem 13.2 - Current legal

matters - status updated as at 30 June 2024

Matters as @ end of June 24
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ORDINARY MEETING - SUPPLEMENTARY ITEM 13 AUGUST 2024
Supplementary Reports

18.3 Updated Notice of Motion Item 20.3: NSW Biodiversity Crisis

This notice of motion replaces the notice of motion at Item 20.3 in the business papers.

Clr Karen Renkema-Lang has submitted the following Notice of Motion for Council’s
consideration:

MOTION

That Council

1. Write to The Hon. Penelope Gail Sharpe, NSW Minister for the Environment
and The Hon Tara Moriarty MLC Minister for Agriculture

(&) expressing thanks for the advice provided by Minister Sharpe on the
planning controls and other legislative arrangements that may be applied
to strengthen protections of the Minnamurra River biodiversity and
surrounding eco-systems, and

(b) congratulate both Ministers on the development of the NSW Plan for
Nature in response to the Biodiversity Crisis across NSW

2. Write to the Premier The Hon. Christopher John Minns, MP and The Hon Paul
Scully MP, Minister for Planning and Public Spaces

(@) noting that Council shares the NSW Government’s grave concerns about
the Biodiversity Crisis across NSW and acknowledging that urgent action
is required to put nature on a path to recovery

(b) expressing Council’s support for the NSW Plan for Nature released in July
2024

(c) requesting advice on the extent to which the NSW Plan for Nature
recommendations (or any other legislative instruments) will be applied to
protect, preserve and restore the fragile eco-systems of the river
catchments and wetlands contained within the Kiama local government
area as development is ‘fast-tracked’ in line with the NSW Government’s
planning reforms.

3. Provide a copy of the correspondence referred to in 2) above be provided to
the Hon. Ryan John Park, Minister for the lllawarra and South Coast, The Hon.
Penelope Gail Sharpe NSW Minister for the Environment, The Hon Tara
Moriarty MLC Minister for Agriculture, the Minnamurra Progress Association
and the Jamberoo Valley Ratepayers and Residence Association.

Signed Councillor Karen Renkema-Lang
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Supplementary Reports

18.3

Updated Notice of Motion Item 20.3: NSW Biodiversity Crisis (cont)

Attachments

1  The Hon Penny Sharpe MLC response to Cr K Renkema-Lang's Notice of

Purpose:

Motion 14 December 2023 - Minnamura Riverd

To ensure the appropriate protections are applied to the conservation of the
biodiversity of all river catchments, wild-life habitats, and supporting eco-systems
across the Kiama local government as development is ‘fast-tracked’ in line with the
NSW Government’s planning reforms.

Background:

In April 2024 Council wrote to The Hon. Ryan John Park, Minister for the lllawarra and
South Coast and The Hon. Penelope Gail Sharpe NSW Minister for the Environment
in accordance with the following resolution of Council.

23/3750C 14 December 2023.

Resolved that Council:

Supports the development of health facilities in our area that are designed
to meet the health needs of our community.

Acknowledges the Minnamurra Progress Association’s concerns about the
potential adverse impact of the Shellharbour Hospital development on the
biodiversity of the Minnamurra River and surrounding eco-systems.

Writes to The Hon. Ryan John Park, Minister for the lllawarra and South
Coast and the Hon. (Penny) Penelope Gail Sharpe NSW Minister for the
Environment:

1.

(@)

(b)

(€)

(d)

Highlighting that in addition to providing natural habitat for endangered
and threatened species, the Minnamurra River and surrounding eco-
systems provides public and social infrastructure for recreational,
fishing and tourism activities, activities that bring significant economic
benefits for our municipality.

Expressing concerns about the cumulative adverse impact of urban
and industry development (such as the Shellharbour Hospital and
Dunmore Lakes Sand Extraction projects) on the biodiversity of the
Minnamurra River and surrounding eco-systems.

Seeking clarification on what planning instruments or other legislative
arrangements are in place to protect and preserve the biodiversity of
the Minnamurra River and surrounding eco-systems from the
cumulative impacts of nearby urban and industry developments.

Seeking their assistance to establish stronger planning controls (such
as the introduction of a site-specific Biodiversity and Conservation
State Environmental Planning Policy) to protect, preserve and restore
the biodiversity of the Minnamurra River and surrounding eco-
systems.

(Councillors Renkema-Lang and Draisma)
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Supplementary Reports
18.3  Updated Notice of Motion Item 20.3: NSW Biodiversity Crisis (cont)

In Minister Sharpe’s reply to Council’s letter (attached), the Minister noted that she
shared “Council’s recognition of the significant role the Minnamurra River and
surrounding eco-systems are playing as natural habitat for wildlife” and acknowledged
‘the River’s social, cultural, and economic values for local community”.

The most compelling information provided in the Minister’'s letter related to the
independent statutory reviews of the Biodiversity Conservation Act and the Local Land
Services Act 2013.

The reviews were undertaken to deliver on three of the Governments key election
commitments: to reform the biodiversity offsets scheme, to stop excess land clearing
and to strengthen environmental protections. Ref: https://www.environment.nsw.
gov.au/topics/animals-and-plants/biodiversity/overview-of-biodiversity-reform/
statutory-review-of-the-biodiversity-conservation-act-2016

The reports provided as part of the above reviews are sobering reading. They clearly
demonstrate that “Biodiversity in NSW is in crisis.” And that “We must take urgent
action to put nature on a path to recovery”.

The biodiversity crisis is not just limited to the Minnamurra River catchment, but all
biodiversity hotspots in the Kiama LGA and indeed across the state of NSW.

The report on the Biodiversity Conservation Act states:

The present generation is the principal beneficiary of government efforts to
promote economic activity and address obvious social issues, whereas the
burden of any consequential environmental damage, especially that which is
irreversible, such as species loss, is overwhelmingly borne by future generations.
Future generations are also those forced to bear the negative economic
and social consequences of long-term environmental degradation.

The Review Panel recognises that achieving nature positive outcomes will pose
significant challenges for government in balancing various priorities, for
example, housing and associated infrastructure requirements to support a
growing population. A nature positive framing of the Act requires a substantial
change in mindset, policy and program design, and dedicated resourcing.
However, the Review Panel considers that nature positive is not only an
environmental necessity, but crucial for underpinning future economic growth
and wellbeing.

In response to the reviews mentioned above, the NSW Government prepared the
NSW Plan for Nature. The plan is a bold, honest, and encouraging account of what
needs to be done to address the matter.

However, NSW also faces a housing crisis. Many people across the state are in
housing stress and the number of homeless people is increasing. In response the
NSW Government has ‘fast-tracked’ planning reforms to create a tens of thousands of
new, well-located, low-rise and mid-rise homes”. Kiama Council’s Draft Growth and
Housing Strategy, currently on exhibition, clearly articulates Kiama’s anticipated
response to these reforms.

What is not clear is how, in responding to the housing crises the NSW Government,
and Council’s across NSW, will have agency to apply the necessary protections to
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ORDINARY MEETING - SUPPLEMENTARY ITEM 13 AUGUST 2024
Supplementary Reports
18.3  Updated Notice of Motion Item 20.3: NSW Biodiversity Crisis (cont)

prevent the Biodiversity Crisis from worsening and that will restore eco-systems and
wild-life habitats across the state.

Chief Executive Officer response

Council’'s Environment and Compliance team is committed to protecting the natural
diversity in our estuaries and rivers. Council has commenced work on the restoration
of coastal wetland surrounding the Minnamurra waste and recycling facility. This work
was made possible through (partial) grant funding from the Coastal and Estuary
funding from the Department of Climate Change, Energy, the Environment and Water.

Council welcomes any further opportunities to improve biodiversity outcomes for
wetlands and the broader local government area within current corporate priorities,
funding and budgetary constraints.

In terms of resolution three the CEQO’s advice is that the correspondence is better
tabled as part of the business paper than sent to specific interest groups. Council
information such as this is best placed on the public record as part of the “tabling of
documents and petitions” so that all interested residents and community groups can
be informed equitably and at the same time.
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Item 18.3 - Updated Notice of Motion Item 20.3: NSW Attachments 1 - The Hon Penny
Biodiversity Crisis Sharpe MLC response to Cr K
Renkema-Lang's Notice of Motion 14

December 2023 - Minnamura River

OFFICIAL

The Hon Penny Sharpe MLC

Minister for Climate Change, Minister for Energy,

l“
Minister for the Environment, Minister for Heritage, “\‘""

Leader of the Government in the Legislative Council

Your ref: 24/18g1 SOVERNMENT

Qur ref: MD24/3048
Ms Jane Stroud
Chief Executive Officer
Kiama Municipal Council

By email: cathieb@kiama.nsw.gov.au
Dear Ms Stroud

Thank you for your letter about Councillor Karen Renkema-Lang’s Notice of Motion on your 14
December 2023 Council Meeting about the impact of development on the Minnamurra River.

| share the Council’'s recognition of the significant role the Minnamurra River and surrounding eco-
systems are playing as natural habitat for wildlife and | acknowledge the River’s social, cultural,
and economic values for local community.

The Minnamurra catchment is extensively cleared, given the area was historically used for rural
activities. The remnant vegetation is largely under conservation land use zoning. The coastal
wetland in the east of the catchment is mapped as an important attribute under the State
Environmental Planning Policy (Hazards and Resilience) 2021, which gives the wetland additional
protections. In addition, a large section of vegetation to the west of the catchment is protected in
the Budderoo National Park.

The Department of Planning, Housing and Infrastructure (DPHI) is the approval authority for most
large projects such as the Shoalhaven Hospital. Council’'s planning staff are best placed to
comment on smaller developments. In addition, Council may wish to consider revising its Local
Environmental Plan (LEP) as it is the principal planning tool Council can use to strengthen
protection of the Minnamurra River. If Council were to review the LEP, a useful focus would be on
land use zones and suitability of permissible development types. DPHI is also best placed to
respond on new planning mechanisms and legislative change.

In August 2023, | tabled the independent statutory review of the Biodiversity Conservation Act
2016 in NSW Parliament. The NSW Minister for Agriculture also tabled the outcomes of the
statutory review of the native vegetation provisions of the Local Land Services Act 2013. The NSW
Government is currently preparing a response to both reviews, which is expected to be released in
2024. The response will support Government commitments to strengthen environmental
protections and stop excess land clearing. Further information about the review is available at:
www.environment.nsw.gov .au/topics/animals-and-plants/biodiversity/overview-of-biodiversity-
reform/statutory-review-of-the-biodiversity-conservation-act-2016

If you have any further questions about this issue, you can contact Mr Chris Page Senior Team
Leader, Planning (lllawarra), Biodiversity Conservation Division, Department of Climate Change,
Energy, the Environment and Water at chris.page@environment.nsw.gov.au.

Sincerely

Penny Sharpe MLC
Minister for Climate Change, Minister for Energy,
Minister for the Environment, Minister for Heritage
2ol/s /=2y
cc:  The Hon Paul Scully MP, Minister for Planning and Public Spaces

—_—_—

52 Martin Place Sydney NSW 2000 02 7225 6020
GPO Box 5341 Sydney NSW 2001 nsw.gov.au/ministers ik
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