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COUNCIL OF THE MUNICIPALITY OF KIAMA 

 

Council Chambers 

11 Manning Street 

KIAMA NSW 2533 

 

11 July 2018 

 

To the Chairman and Councillors: 

 

 

NOTICE OF ORDINARY MEETING 

 

 

You are respectfully requested to attend an Ordinary Meeting of the Council of 
Kiama, to be held in the Council Chambers 

11 Manning Street, KIAMA NSW 2533 on  Tuesday 17 July 2018  commencing at 
5pm for the consideration of the undermentioned business. 

 

 

Yours faithfully 

 

Kerry McMurray 

General Manager 



ORDINARY MEETING    17 JULY 2018 

Kiama Municipal Council Page 3 

 

TABLE OF CONTENTS 
 

ITEM SUBJECT PAGE NO 

  

1 APOLOGIES ..........................................................................................6 

2 ACKNOWLEDGEMENT OF TRADITIONAL OWNERS ........................6 

3 CONFIRMATION OF MINUTES OF PREVIOUS MEETING ..................7 

3.1 Ordinary Council meeting held on 26 June 2018 .........................7 

4 BUSINESS ARISING FROM THE MINUTES ....................................... 38 

5 PUBLIC ACCESS SUMMARY ............................................................. 38 

6 MAYORAL MINUTE ............................................................................. 38 

Nil 

7 MINUTES OF COMMITTEES ............................................................... 39 

7.1 Minutes: Health & Sustainability Committee meeting held on 
12 June 2018 ............................................................................. 39 

7.2 Minutes: Kiama Local Traffic Committee meeting held on 3 
July 2018 .................................................................................... 40 

7.3 Minutes: Blue Haven Advisory Committee meeting held on 4 
July 2018 .................................................................................... 44 

8 PUBLIC ACCESS REPORTS .............................................................. 48 

Committee Of The Whole ..................................................................... 48 

9 REPORT OF THE GENERAL MANAGER ........................................... 49 

9.1 Sponsorship request: 2018 Palliative Care NSW Conference ... 49 

9.2 Sponsorship request: 2018 Relay for Life .................................. 51 

9.3 Sponsorship request:  2018 Jamberoo Car Show and Family 
Day............................................................................................. 54 

10 REPORT OF THE DIRECTOR ENVIRONMENTAL SERVICES .......... 61 

10.1 Public Exhibition of Draft DCP Chapter 13 - Tourist 
Accommodation ......................................................................... 61 

10.2 10.2017.265.1 - Lot 38 DP 9760 - 127 Charles Avenue, 
Minnamurra - 2 Lot Torrens Title Subdivision ............................ 92 

10.3 10.2017.320.1 - Lot 324 DP 703905 - 82 Barton Drive, 
Kiama Downs - Demolition of Existing Carport and 2 Lot 
Torrens Title Subdivision .......................................................... 115 



ORDINARY MEETING    17 JULY 2018 

Kiama Municipal Council Page 4 

10.4 10.2017.60.2 - Lot 11 DP 258846 - 95 Shoalhaven Street, 
Kiama - Demolition of Existing Dwelling and 2 Lot Torrens 
Title Subdivision ....................................................................... 134 

10.5 10.2018.49.1 - Lot 179 DP 14188 - 10 Renfrew Road Werri 
Beach – Proposed detached shed and carport ........................ 161 

11 REPORT OF THE DIRECTOR CORPORATE, COMMERCIAL & 
COMMUNITY SERVICES .................................................................. 169 

11.1 2018 Australian Age-friendly Cities Forum ............................... 169 

11.2 Statement of Investments - June 2018..................................... 175 

11.3 NSW Public Libraries Conference 2018 ................................... 180 

12 REPORT OF THE DIRECTOR ENGINEERING AND WORKS ......... 181 

12.1 Supply and Lay Asphaltic Concrete 2018-19 ........................... 181 

13 REPORT OF THE DIRECTOR BLUE HAVEN ................................... 183 

Nil 

14 REPORTS FOR INFORMATION ....................................................... 184 

14.1 Minutes: South Precinct Meeting held on 21 June 2018 .......... 184 

14.2 Ocean Lifeguard Service Annual Report 2017-2018 ................ 189 

14.3 Parking Statistics - June 2018 .................................................. 206 

14.4 Minutes: Country Mayors' Association meeting held on 1 
June 2018 ................................................................................ 207 

14.5 Question for future meeting: Free camping in the Local 
Government Area ..................................................................... 214 

14.6 Ken Donnellan writing competition ........................................... 215 

14.7 Clause 4.6 Variations to LEP Development Standards ............ 216 

14.8 Minutes: Minnamurra Progress Association meeting held on 
5 July 2018 ............................................................................... 218 

14.9 Stronger Country Communities Fund Update .......................... 223 

14.10 Question for Future Meeting: Adequacy of lighting in Lockett 
Place ........................................................................................ 224 

14.11 Minutes: Jamberoo Valley Ratepayers and Residents 
Association meeting held on 5 June 2018 ................................ 225 

14.12 Questions for future meetings register as at 10 July 2018 ....... 233 

15 ADDENDUM TO REPORTS .............................................................. 236 

16 NOTICE OF MOTION ......................................................................... 237 

16.1 NSW State Government Library funding cuts .......................... 237 

17 QUESTIONS FOR FUTURE MEETINGS ........................................... 238 



ORDINARY MEETING    17 JULY 2018 

Kiama Municipal Council Page 5 

18 CONFIDENTIAL SUMMARY ............................................................. 238 

18.1  Exclusion Of Press And Public: ................................................ 238 

19 CONFIDENTIAL REPORTS ............................................................... 239 

19.1 Kendalls on the Beach Holiday Park Contract ......................... 239 

19.2 Blue Haven Bonaira - Construction Update ............................. 239 

19.3 Blue Haven Bonaira - Monthly Update ..................................... 239 

20 CLOSURE .......................................................................................... 239 



ORDINARY MEETING    17 JULY 2018 

Kiama Municipal Council Page 6 

 

AGENDA FOR THE  

ORDINARY MEETING OF KIAMA MUNICIPAL COUNCIL 

 TUESDAY 17 JULY 2018  

 

 

1 APOLOGIES   

2 ACKNOWLEDGEMENT OF TRADITIONAL OWNERS  

“On behalf of those present, I would like to show my respect and 
acknowledge the traditional owners of the Land, of Elders past and 
present, on which this meeting takes place, and extend that respect to 
other Aboriginal and Torres Strait Islander people present.” 
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3 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

3.1 Ordinary Council meeting held on 26 June 2018    

 

Attachments 

1 Minutes - Ordinary Council - 26/06/18⇩  

Enclosures 

Nil  

 

RECOMMENDED 

That the Minutes of the Ordinary Council Meeting held on 26 June 2018 be received 
and accepted. 
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4 BUSINESS ARISING FROM THE MINUTES 

5 PUBLIC ACCESS SUMMARY 

6 MAYORAL MINUTE 

Nil  
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7 MINUTES OF COMMITTEES 

7.1 Minutes: Health & Sustainability Committee meeting held on 12 June 
2018 

Responsible Director: Corporate, Commercial & Community Services    

 

Attachments 

Nil  

Enclosures 

1 Minutes - Health & Sustainability Committee Meeting - 12 June 2018⇨  

 

RECOMMENDED 

That the Minutes of the Health & Sustainability Committee Meeting held on 12 June 
2018 be received and accepted. 

 

 

BACKGROUND 

The minutes of the Health and Sustainability Committee meeting held 12 June 2018 
are enclosed for Councillors’ information.   

 

../../RedirectToInvalidFileName.asp?FileName=OC_17072018_ATT_413_EXCLUDED.PDF#PAGE=3
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7.2 Minutes: Kiama Local Traffic Committee meeting held on 3 July 2018 

Responsible Director: Engineering and Works    

 

Attachments 

1 Minutes of Kiama Local Traffic Committee Meeting - 3 July 2018⇩  

Enclosures 

Nil  

 

RECOMMENDED 

That the Minutes of the Kiama Local Traffic Committee Meeting held electronically 
on 3 July 2018 be received and accepted. 
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7.3 Minutes: Blue Haven Advisory Committee meeting held on 4 July 2018    

 

Attachments 

1 Minutes - Blue Haven Advisory Committee - 4 July 2018⇩  

Enclosures 

Nil  

 

RECOMMENDED 

That the Minutes of the Blue Haven Advisory Committee Meeting held on 4 July 
2018 be received and accepted. 
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8 PUBLIC ACCESS REPORTS 

 

 

Committee Of The Whole 

RECOMMENDATION 

That Council form itself into a Committee of the Whole to deal with matters listed in 
the reports as set out below: 

Report of the General Manager 
Report of the Director Environmental Services 
Report of the Director Corporate, Commercial & Community Services 
Report of the Director Engineering and Works 
Report of the Director Blue Haven 
Reports for Information 

Addendum to Reports 
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9 REPORT OF THE GENERAL MANAGER 

9.1 Sponsorship request: 2018 Palliative Care NSW Conference 

CSP Objective: 3.0 A diverse, thriving economy 

CSP Strategy: 3.3 Promote and support tourism in the local area 

Delivery Program: 3.3.3 Promote and manage activities and functions at The 
Pavilion Kiama   

 

Summary 

This report seeks endorsement of a sponsorship package for the 2018 Palliative 
Care NSW Conference being held at the Pavilion Kiama from 8-10 November 2018. 

Finance 

In kind donation valued at $980 be funded from Donations budget. 

Policy 

Not applicable 

Communication/Community Engagement 

The organisers will be requested to include Council as a sponsor of the event in all 
conference materials as well as display banners at the event.  

 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDATION 

That Council provide in kind sponsorship for the Pre-Conference Dinner Drinks on 
9 November 2018 by providing free of charge: 

 use of the SunSmart marquee 

 2-6 trestle tables for food and drink stations 

 10 small bar tables 

 glassware  

 reserve hire for Coronation Park 

 hire of the Old Fire Station for the Palliative Care Art Display. 
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BACKGROUND 

Council, through the Pavilion Kiama, has secured the 2018 Palliative Care NSW 
Conference from 8-10 November 2018.  Approximately 250 participants are 
expected to attend the conference and stay in the area.   

The conference is attended by palliative care workers and volunteers from 
throughout NSW and often has interstate participants and is an opportunity for 
Council to showcase not only the Pavilion but also what the local area has to offer. 
Working in the palliative care field can be extremely challenging and emotional and 
Kiama was chosen as the conference location to give participants a “place to 
breathe, reflect and take stock”. 

Palliative Care NSW have advised that they have contracted local caterers and 
entertainers to support the event and have provided access to reduced cost 
accommodation packages for participants (including 25% discount on 
accommodation at the Kiama Holiday Parks). 

Council have now been approached by the conference organisers with a request to 
provide additional support for the event.  The organisers have suggested the 
following: 

 donation of the fees for the Palliative Care Art Display at the Old Fire Station 

 sponsorship of the pre-conference dinner drinks on 9 November 2018 

The pre-conference drinks will be held in Coronation Park following the first full 
conference day and will be prior to the Conference Gala Dinner which will be held at 
the Pavilion. 

The sponsorship request for the pre-conference dinner drinks consists of: 

 use of Council’s SunSmart marquee to house the drinks station 

 use of 4-6 trestle tables to be used for drinks and cheese platters 

 hire of 10 small bar tables  

 hire of glassware  

 Wine and soft drink for up to 250 people 

Council is able to provide the marquee, trestle tables, small bar tables and glassware 
at no cost from Pavilion stock, which if hired from specialist suppliers would cost in 
the vicinity of $750.  However, it would be anticipated that the full cost of beverages 
and 2 wait staff for 250 persons could be in excess of $2,500. 

Wine can be purchased from a local supplier and paid for on a consumption basis 
with any unopened bottles being returned to the supplier. 

It is recommended that in exchange for goodwill, inclusion as a sponsor in 
conference materials and display of Council as well as Kiama banners at the 
conference and the drinks event, that Council in addition to the 25% discount on 
accommodation at the Kiama Holiday Parks and the donation of the reserve hire 
fees of $140 for Coronation Park consider providing the following sponsorship 
package for the conference. 

 Donation of Old Fire Station hire fees ($230) 

 Provision of marquee, trestle tables, bar tables and glassware ($750) 
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9.2 Sponsorship request: 2018 Relay for Life 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.1 Developing and implementing services and programs that 
promote social cohesion, healthy and active lifestyles for residents 
of all ages, abilities and interests 

Delivery Program: 1.1.3 Provide and promote cultural and artistic activities and 
programs   

 

Summary 

Council has received a request from the Cancer Council to support the 2018 Kiama 
Relay for Life, to be held on Saturday 3 November 2018 at Black Beach. 

Finance 

The cost for this support will be approximately $1,500 plus other incidentals and will 
come from the Donations – General budget. 

Policy 

Kiama Public Health Plan 

Communication/Community Engagement 

The organisers will be requested to include Council as a sponsor of the event in all 
marketing materials. 

 

Attachments 

1 2018 Kiama Relay For Life Sponsorship Request Letter⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council support the 2018 Relay for Life through the donation of reserve hire 
fees, provision of waste services, the use of a meeting room at the Pavilion for 
monthly meetings and use of Council equipment such as witches hats, tables, chairs 
and marquees. 

 

BACKGROUND 

Council has received a written request (attached) from the Cancer Council of NSW 
requesting support for the 2018 Relay for Life.  Council’s support for the event in the 
past has included donating the reserve hire fee, provision of waste services, use of a 
meeting room at the Pavilion for the monthly Relay for Life Committee meetings 
(approximately 10) and assisting with equipment such as witches hats, tables, 
chairs, marquees, etc. 

The Relay for Life has been well supported by the community in previous years with 
last year raising $50,000 in the fight against cancer.   
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Council’s previous financial assistance is as follows: 

2014: fees waived for reserve hire and waste services, and the provision of Council 
equipment 

2015: fees waived for reserve hire and waste services, and the provision of Council 
equipment together with a $250 donation under the Community Donations 
Policy towards Pavilion Hire for the Relay for Life Ball 

2016: fees waived for reserve hire and waste services, and the provision of Council 
equipment 

2017: fees waived for reserve hire, and waste services, and the provision of 
Council equipment together with free Pavilion hire for committee meetings. 

This event is consistent with the goals of Council’s Health Plan. 
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9.3 Sponsorship request:  2018 Jamberoo Car Show and Family Day 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.1 Developing and implementing services and programs that 
promote social cohesion, healthy and active lifestyles for residents 
of all ages, abilities and interests 

Delivery Program: 1.1.3 Provide and promote cultural and artistic activities and 
programs   

 

Summary 

Council has received a request from the Committee of the Jamberoo Car Show and 
Family Day to support the 2018 event being held on 28 October 2018 at Kevin Walsh 
Oval, Jamberoo.  The event raises funds for Jamberoo Red Cross and Jamberoo 
rural Fire Brigade. 

Finance 

Sponsorship and in-kind donation would be funded from the Donations - General 
budget 

Policy 

Not applicable 

Communication/Community engagement 

The organisers will be requested to include Council as a sponsor of the event in all 
marketing materials as well as display banners at the event. 

 

Attachments 

1 Tourism Impact Summary Report for Jamberoo Car Show 2017⇩  

2 Jamberoo Car Show flyer⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council support the Jamberoo Car Show and Family Day by providing $1,500 
sponsorship and the in-kind donation of the provision of waste and cleaning services 
for the event. 

 

BACKGROUND 

From humble beginnings in 2016, the 2017 Jamberoo Car Show and Family Day 
attracted 400 cars and an estimated 2,000 people attended, many from outside the 
Local Government Area.  Funds of $8,000 were raised for the Jamberoo Red Cross 
and the Jamberoo Rural Fire Service.  
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The 2018 car show is scheduled for Sunday 28 October 2018.  The car show runs 
concurrently with the Rose Show, Art Show, Book Fair and the Jamberoo markets, 
making it an exciting and popular weekend in Jamberoo.  The event appeals to 
families with additional entertainment on offer, such as pony rides, face painting, 
animal petting zoo and a jumping castle.  

An Impact Summary Report for the 2017 event is attached for Councillors’ 
information.  The report calculates that last years’ event brought approximately 
$213,000 into the LGA. 

For the 2016 and 2017 events, the organising committee received $250 each year 
from Council under the Community Donations Policy. 

Marketing and promotion of the car show 

In 2017 the event attracted coverage on ABC radio, Wave FM, i98, and was 
promoted in all the major newspapers.  WIN TV and Nine News Illawarra also 
broadcasted promotional editorials prior to the car show. 

Importantly, WIN TV filmed the event, which was showcased on the evening news. 
The WIN coverage remains on the event’s Facebook page, both of which were major 
contributors to the events’ success. 

The car show is also promoted in many motoring magazines and by most major car 
clubs, attracting many visitors from outside the LGA. 

Attached is a copy of the promotional flyer. 

Competitive advantage 

The Jamberoo Car Show differentiates itself from similar events by only asking for a 
gold coin donation for people entering their cars and for spectators to enter.  This 
makes the Jamberoo Car Show and Family Day an affordable day out for the family, 
which when promoted as such brings a greater number of visitors to the LGA. 

The car show is continually evolving to maintain its competitive advantage, with a 
working display of stationary engines, and this year two elite custom car builders will 
have displays of cars including partly finished projects and will be on hand to talk 
about the projects and offer advice to car enthusiasts. 

Traffic control / traffic management 

A member of the Jamberoo Valley Classic Vehicles Car Club has the highest level 
accreditation on traffic control with a design and audit ticket.  He was present at last 
years’ car show and has formulated a plan with safety of paramount importance.  To 
maintain a single flow of traffic on the roads around the car show, the arrival of 
multiple car entrants can be grouped off the road before entering the display oval.  
This will minimise disruption to Jamberoo residents and do everything possible to 
alleviate any traffic frustrations to people attending the event.   

The Committee will submit a Traffic Control Plan and a Traffic Management Plan to 
Council, and will liaise with the RMS for a Road Occupancy Certificate.   
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Conclusion 

The Committee requests that Kiama Council play a major role in supporting the car 
show with a donation of $5,000 and an in-kind donation of waste and cleaning 
services (approximately $600). 

This donation would assist in managing the event and allow all funds raised to go to 
the Jamberoo Red Cross and the Jamberoo Rural Fire Service.  The money raised 
will be for the benefit of our local community.  
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10 REPORT OF THE DIRECTOR ENVIRONMENTAL SERVICES 

10.1 Public Exhibition of Draft DCP Chapter 13 - Tourist Accommodation 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

At its Ordinary meeting on 19 December 2017, Council endorsed the preparation of 
a Planning Proposal to amend the Kiama Local Environmental Plan (LEP) 2011. This 
Planning Proposal would permit Bed & Breakfast Accommodation, with consent, in 
the RU1 zone and permit Eco-Tourist Facilities, with consent, in the RU2 and E3 
zones.  

At the same meeting Council endorsed the preparation of an amendment to Chapter 
13 – Bed and Breakfast/Farm Stay of the Kiama Development Control Plan (DCP) 
2012 to include development controls for Eco-Tourist Facilities. This report seeks 
endorsement of the draft Chapter 13 – Tourist Accommodation for public exhibition 
for a period of not less than 28 days. Following the public exhibition period the draft 
will be reported back to Council for final endorsement. It is considered appropriate to 
publicly exhibit this draft in conjunction with the Planning Proposal. 

This report also seeks endorsement to exhibit the draft Short-Term Rental 
Accommodation Policy as a standalone policy and repeal as a chapter of the DCP. 
Following the public exhibition period the draft will be reported back to Council for 
final endorsement. 

Finance 

N/A 

Policy 

Council endorsement is required prior to any draft DCP being publicly exhibited. 

Communication/Community Engagement 

The draft Chapter 13 – Tourist Accommodation and notice of repeal of Chapter 12 
Short Term Rental Accommodation will be placed on public exhibition for a period of 
not less than 28 days. Copies of the draft Chapter 13 will be forwarded to the 
relevant community groups and a notice will be placed in the local newspaper and on 
Council’s website. 

 

Attachments 

1 Draft - DCP Chapter 13 Tourist Accommodation⇩  

2 Draft - Short Term Rental Accommodation Policy⇩  

Enclosures 
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Nil  

 

RECOMMENDATION 

That Council: 

1) Endorse and exhibit draft Chapter 13 Tourist Accommodation; and 

2) Endorse and exhibit the repeal of Chapter 12 to be replaced with the attached 
Short-Term Rental Accommodation Policy.  

 

BACKGROUND 

At its Ordinary meeting on 19 December 2017, Council endorsed the preparation of 
a Planning Proposal to amend the Kiama Local Environmental Plan (LEP) 2011. This 
Planning Proposal would permit Bed & Breakfast Accommodation, with consent, in 
the RU1 zone and to permit Eco-Tourist Facilities, with consent, in the RU2 and E3 
zones. This Planning Proposal was prepared and forwarded to the Department of 
Environment and Planning (DPE) for a Gateway Determination on 14 May 2018, with 
Gateway Determination received 4 July 2018.  

Chapter 13 – Tourist Accommodation 

At the same meeting Council endorsed the preparation of an amendment to Chapter 
13 – Bed and Breakfast/Farm Stay of the Kiama Development Control Plan (DCP) 
2012 to include development controls for Eco-Tourist Facilities.  

Chapter 13 has been separated into 3 distinct sections; Bed & Breakfast 
Accommodation, Eco-Tourist Facilities and Farm Stay Accommodation. Controls for 
each type of tourist accommodation has been provided. The existing controls of 
Chapter 13 have been expanded upon to provide greater clarity for both operators of 
tourist accommodation and neighbouring property owners. Minor corrections to the 
existing controls of Chapter 13 have also been made. The structure of the amended 
chapter reflects the approach taken with the recently adopted Chapter 33 – 
Jamberoo Village.  

This report seeks endorsement of the draft Chapter 13 – Tourist Accommodation for 
public exhibition for a period of not less than 28 days. It is considered appropriate to 
publicly exhibit this draft in conjunction with the Planning Proposal. Following the 
public exhibition period the draft will be reported back to Council for final 
endorsement. The individual controls contained with the draft can be amended 
following both external and internal submissions. 

Short-Term Rental Accommodation Policy 

Chapter 12 – Short Term Rental Accommodation (STRA) of the DCP acts as a 
Council Policy. It is inappropriate for such a policy to be contained within the DCP. 
The purpose of the DCP is to provide guidance for applicants to achieve the aims 
and objectives of the LEP 2011 as part of a Development Application (DA). 

Under clause 6.10 of LEP 2011 an existing dwelling can operate as a STRA without 
the need to go through the DA process. Such operation is conditional on established 
amenity levels of an area being maintained. As a DA is not required to operate a 
STRA it is not appropriate for this policy to be contained within the DCP. 
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The existing provisions of Chapter 12 have been replicated, and where appropriate 
refined to reflect best practice.  

This report seeks the repeal of Chapter 12 and concurrently the endorsement of the 
attached Short-Term Rental Accommodation Policy as a standalone policy. 
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10.2 10.2017.265.1 - Lot 38 DP 9760 - 127 Charles Avenue, Minnamurra - 2 Lot 
Torrens Title Subdivision 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews the DA 10.2017.265.1 which involves a 1 into 2 Lot Torrens Title 
subdivision in battle-axe configuration. 

The report recommends that Council refuse DA 10.2017.265.1 as the proposal is: 

• generally inconsistent with the Kiama Development Control Plan 2012 (DCP), 
battle-axe handle width requirements, which results in an unsatisfactory 
streetscape presentation; and 

• does not satisfy the objectives of the Environmental Planning and Assessment 
Act to promote good design and amenity of the built environment due to the 
long and un-landscaped access corridor at the front of the site. 

Requests to vary the DCP controls have been received. 

Finance 

N/A 

Policy 

N/A 

Reason for the Report 

This report is submitted to Council because DCP provisions that are proposed to be 
varied concerning the width of the access corridor are more than of a minor nature 
and affect, comprising a variation of 90%. 

Communication/Community Engagement 

Required:  Yes (letter notification) 

Notification Period:  14 days from 13/9/2017 to 27/9/2017 

Submissions:  Nil submissions 
 

Attachments 

1 10.2017.265.1 - plans⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council refuse DA 10.2017.265.1 under Section 4.16 of the Environmental 
Planning and Assessment Act 1979, for the following reasons: 
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1. The proposal does not satisfy the objectives of the R2 zone to provide for the 
housing needs of the community within a low density residential environment 
because the needs of the community extend to appropriate amenity and 
streetscape presentation which are not satisfied by the long un-landscaped 
access corridor abutting the adjoining neighbouring property boundary. 

2. The proposal is generally inconsistent with the Kiama Development Control 
Plan 2012 (DCP), because of the non-compliance with the objectives and 
controls regarding the access corridor width requirements including passing 
bays, landscaping, and waste collection, that results in an unsatisfactory 
streetscape presentation because there is not sufficient area for a landscaping 
strip to mitigate the unsightly appearance of the full length of the concrete 
driveway in the access corridor. 

3. The narrowness of the allotment does not allow for an access corridor to be 
proposed that ensures the development is in keeping with the desired future 
streetscape, and the proposal emanates unsatisfactory visual impacts. 

4. The site is unsuitable for the proposed subdivision because the constraints are 
such that the outcome does not ensure the arrangements are in keeping with 
the desired future character of the locality due to the narrowness of the 
allotment not accommodating an access corridor that complies with : 

a. the 5.0m minimum corridor width requirements; 

b. the 3.0m minimum driveway width requirements; 

c. the 1.0m minimum landscape setback requirements; and 

d. the 5.0m minimum road frontage requirements for waste servicing. 

5. The proposal does not satisfy the objectives of the Environmental Planning and 
Assessment Act to promote good design and amenity of the built environment 
and is therefore not in the public interest due to the visual impacts of the long 
un-landscaped access corridor adjoining the neighbouring boundary at the front 
of the site. 

6. The proposal sets an undesirable planning precedent, and is not consistent 
with the streetscape performance outcomes in the Development Control Plan 
requiring a 1m wide landscape strip provided for the length of the access 
corridor external boundary and is therefore not in the public interest. 

 

BACKGROUND 

The property is described as Lot 38 DP 9760 which is located at 127 Charles 
Avenue, Minnamurra.  

The overall site measures 929.5m2 and is rectangular in shape with a depth of 
76.54m and a width of 12.45m.  

The site currently contains Class 1 and Class 10 buildings comprising a single-storey 
dwelling, free standing single car garage, and is bounded by residential allotments 
containing dwellings, and an old service station to the rear of the site.  

The site is zoned R2 Low Density Residential pursuant to Kiama LEP 2011. 
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The site is generally flat but falls slightly to the road allowing drainage to the street 
front drainage network.  Access to the property is gained through a Public Road.  
The site is serviced with utilities. 

The site is not subject to any environmental planning constraints. 

The locality plan and site photographs is shown below in Figure 1, 2, 3, 4 and 5: 

 

Figure 1 – GIS Locality Plan  

 

Figure 2 – Site Photograph - (South-west View) – Street View 

 

Figure 3 – Site Photograph (South-west View) – Existing Dwelling, Garage and Driveway 
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Figure 4 – Site Photograph (South-west View) – Propose Access Corridor Location 

 

Figure 5 – Site Photograph (North-east View) – Rear of Allotment 

Background 

The applicant attended the Council’s Development Assessment Unit on 20 April 
2016 proposing an integrated development and subdivision incorporating a detached 
dual occupancy development and 1 into 2 Lot Torrens Title subdivision with a shared 
access arrangement on the northern side of the allotment as shown below in Figure 
6:   
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Figure 6 – Proposal at DAU– 20 April 2016 

The Development Assessment Unit advised general support for the proposal, 
however, the subject DA is not for the same proposal. 

The original intent to demolish the existing dwelling and proposed a dual occupancy 
and subdivision application at site has been progressed with the issue of the 
following Complying Development Certification: 

CDC No. Description Lodgement Determined Decision 

12.2017.42.1 Demolition of dwelling & 
garage 

15/05/2017 15/05/2017 Approved 

The subject application was lodged on 7 September 2017 as a 1 into 2 Lot Torrens 
Title subdivision in a battle-axe configuration, albeit land-locked, with no frontage 
proposed to Charles Avenue for the allotment proposed at the rear of the site.  This 
arrangement is seeking to retain the existing dwelling on the site and involved a 
100% variation to the DCP controls requiring a 5.0m wide access corridor to Charles 
Avenue. 

Council wrote to the applicant on 3 April 2018 advising that the application was 
unsatisfactory due to the extent of non-compliance with the requirements of Chapter 
7 – Subdivision of Kiama DCP 2012.  It was suggested that the application be 
amended to comply with the DCP, or include an integrated development and 
subdivision incorporating a detached dual occupancy development and 1 into 2 Lot 
Torrens Title subdivision with a shared access arrangement, as was proposed at the 
Development Assessment Unit Meeting in 2016. 

The applicant amended the application on 3 May 2018 to include a reconfiguration of 
the subdivision incorporating a 0.5m wide battle-axe handle adjacent the southern 
boundary, and a 2.5m wide driveway within a right or carriageway over proposed Lot 
381 containing the existing dwelling. 

Description of the Proposed Development 

The proposal involves the retention of the existing dwelling and a 1 into 2 Lot 
Torrens Title battle-axe subdivision. 
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Subdivision involves creation of Lot 381 and Lot 382 in a battle-axe configuration 
without an access corridor, with Lot 381 fronting Charles Ave and Lot 382 at the rear 
accessed via a 2.5m wide Right of Carriageway, and a 0.5m wide corridor along the 
eastern boundary. 

Proposed Lot 381, and has a width of 11.94m a depth of 38m and area of 458m2.   

Lot 382 is proposed to have an area of 472 m2 with 0.5m of frontage to Charles Ave. 

The proposal includes retention of the existing driveway for the existing dwelling on 
the northern side of the site, and a new driveway for Lot 382 on the southern side of 
the site.  

The proposal is shown in Figures 7 and 8 below: 

 

Figure 7 – Site/Subdivision Plan 

 

Figure 8 – Access and Maneuvering plan  

Section 4.15 Assessment 

The proposed development has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the 
following matters are considered relevant: 
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Relevant Environmental Planning Instruments 

 State Environmental Planning Policy No 71 – Coastal Protection (SEPP 71) 

In broad terms, the aims of the SEPP seek to protect and manage the unique 
attributes of the NSW coast by encouraging sensitive and appropriate development.  
The SEPP 71 is a means of implementing the State's Coastal Policy. 

SEPP 71 aims to protect the unique attributes of the NSW Coast by ensuring that 
flora and fauna are protected, heritage is conserved and that development is 
appropriate.  SEPP 71 applies to land and development within the coastal zone as 
defined by the Coastal Protection Act 1979. 

The site is within the coastal zone as defined by the Coastal Protection Act being 
within 1km of the coastline, but is not within a coastal sensitive location. 

Consideration has been given to the objectives of the SEPP and the matters 
prescribed by Clause 8. The proposed development is considered to be consistent 
with the objectives of the SEPP which are addressed further below under the 
heading “Clause 5.5 Development within the Coastal Zone”. 

The proposed development is not considered inconsistent with the aims of the SEPP 
71 as the heads of consideration listed in clause 8 and part 4 are satisfied by the 
development or have no relevance to the subject site.  

 State Environmental Planning Policy No 55 - Remediation of Land 

Clause 7 of the SEPP No 55 requires Council to consider whether the land is 
contaminated and if it is contaminated if remediation works are required.  

Council is unaware of any historic land use which would deem the site unsuitable for 
the proposed development. The land is therefore considered to be suitable for the 
proposed use. 

 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

Clause 9 and 10 of the SEPP (Vegetation in Non-Rural Areas) 2017 outlines that 
consent is required for the clearing of certain vegetation in non-rural areas. Council’s 
DCP 2012 outlines that certain trees can be removed without requiring consent.  

No trees are proposed to be removed as part of this development. 

 Kiama LEP 2011 

Specific clauses requiring consideration are discussed below: 

Clause 2.1 Land Use Zones 

The subject land is zoned R2 Low Density Residential under Kiama LEP 2011.  The 
proposal is defined as a subdivision under the provisions of the LEP 2011, which are 
permitted with consent in the R2 Low Density Residential zone.  

The zone objectives are as follows: 

• To provide for the housing needs of the community within a low density 
residential environment. 
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• To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

• To increase the supply of secondary dwellings for affordable rental housing 
stock. 

• To provide economic and employment opportunities for people who conduct 
business activities from their homes where these will not adversely affect the 
amenity of neighbours or the neighbourhood. 

Whilst the proposal provides an additional residential allotment to provide housing for 
the community, the housing needs of the community extend to the quality of the 
urban form.   

In this case the proposal presents unacceptable streetscape impacts due to the ‘gun-
barrel’ appearance of the existing driveway on the northern side of the allotment, and 
the ‘gun-barrel’ appearance of the narrow access corridor on the southern side of the 
allotment. These outcomes present a sub-optimal and aesthetically poor appearance 
due to the long un-landscaped access corridor proposed on both sides of the site 
adjoining each of the neighbouring boundaries at the front of the site.   

The proposed arrangement of the access corridor does not meet with the provisions 
of the DCP adopted by the Council to deliver the community’s housing needs for 
development in the municipality with respect to the quality of the built environment.  
Therefore, the proposal does not fully satisfy the objectives of the low density 
residential environment. 

Specific clauses requiring consideration: 

Clause 4.1 Minimum Subdivision Lot Size   

Clause 4.1 requires that the minimum subdivision resulting lot size is not less than 
the minimum size shown on the Lot Size Map.  

The proposal technically complies with the minimum resulting lot size of 450m2 for 
subdivision requirement indicated on the Lot Size Map as each of the proposed 
resulting lots has an area of more than 450m2, but Lot 381 proposed with an area of 
458m2, is encumbered by a right-of-carriageway servicing Lot 382 of 101m2, leaving 
an unencumbered available area of just 357m2 for redevelopment 

Lot 382 is proposed to have an area of 472m2 but part of the Lot comprises a 0.5m 
handle of 19m2 leaving an available area of 453m2.   

Clause 4.4 Floor Space Ratio 

Clause 4.4 requires that the floor space ratio does not exceed the maximum floor 
space ratio shown for land on the Floor Space Ratio map.  

Only Lot 381 containing the existing dwelling (with a floor area of 75m2) is required to 
comply with the Clause 4.4.  In this regarding the proposed complies with an FSR of 
0.16:1 which does not exceed the maximum floor space ratio of 0.45:1 shown for 
land on the Floor Space Ratio map. 

Clause 5.5 Development within the Coastal Zone 

The clause lists requirements for development within the coastal zone.  
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The development is on land that is wholly or partly within the coastal zone. 

The proposal is not inconsistent with the objectives of the clause.  The proposal does 
not cause increased coastal hazards or adverse impacts by way of diminished 
foreshore access, or its relationship with the surrounding area and natural scenic 
quality. 

Development consent must not be granted unless the consent authority has 
considered the following provisions: 
 

Provision Comment 

Existing public access to and along the coastal 
foreshore for pedestrians (including persons 
with a disability) with a view to: 

(i) maintaining existing public access and, 
where possible, improving that access, 
and 

(ii) identifying opportunities for new public 
access 

Access to and along the 
foreshore for pedestrians is not 
affected by the proposal. 

The suitability of the proposed development, its 
relationship with the surrounding area and its 
impact on the natural scenic quality, taking into 
account: 

(i) the type of the proposed development 
and any associated land uses or 
activities (including compatibility of any 
land-based and water-based coastal 
activities), and 

(ii) the location, and 

(iii) the bulk, scale, size and overall built 
form design of any building or work 
involved 

The natural scenic quality of the 
location is not considered to be 
unreasonably impacted by the 
proposal. 

The impact of the proposed development on 
the amenity of the coastal foreshore including: 

(i) any significant overshadowing of the 
coastal foreshore, and 

(ii) any loss of views from a public place to 
the coastal foreshore 

The coastal foreshore is not 
nearby the site of the 
development therefore its 
amenity is not affected as a 
result of overshadowing or loss 
of views from a public place. 

How the visual amenity and scenic qualities of 
the coast, including coastal headlands, can be 
protected 

The site is not on the headland, 
and the scenic quality of any 
headland is therefore not 
adversely affected by the 
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Provision Comment 

proposal. 

How biodiversity and ecosystems, including: 

(i) native coastal vegetation and existing 
wildlife corridors, and 

(ii) rock platforms, and 

(iii) water quality of coastal waterbodies, and 

(iv) native fauna and native flora, and their 
habitats, 

(v) can be conserved 

The biodiversity and ecological 
values are not adversely 
affected by the proposal. 

The cumulative impacts of the proposed 
development and other development on the 
coastal catchment. 

There are no foreseeable 
adverse cumulative effects of 
the development affecting the 
coastal zone. 

The development is on land that is wholly or partly within the coastal zone and the 
following matters have been satisfied: 
 

Matter Comment 

Whether the proposed development will impede 
or diminish, where practicable, the physical, 
land-based right of access of the public to or 
along the coastal foreshore 

Access to the coast is not 
affected by the proposal 

Whether if effluent from the development is 
disposed of by a non-reticulated system, it will 
have a negative effect on the water quality of 
the sea, or any beach, estuary, coastal lake, 
coastal creek or other similar body of water, or a 
rock platform 

The site is serviced by a 
reticulated sewerage system. 

Whether the proposed development will 
discharge untreated stormwater into the sea, or 
any beach, estuary, coastal lake, coastal creek 
or other similar body of water, or a rock platform 

Stormwater is proposed to be 
connected to the existing 
system constructed for the 
locality. 

Whether the proposed development will: 

(i) be significantly affected by coastal 
hazards, or 

(ii) have a significant impact on coastal 
hazards, or 

The development is neither 
affected by coastal hazards, or 
adversely impacts on coastal 
hazards, or increases the risks 
of coastal hazards on any other 
land 
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Matter Comment 

(iii) increase the risk of coastal hazards in 
relation to any other land 

Clause 6.2 Earthworks  

Clause 6.2 lists considerations for proposals which involve earthworks. The proposal 
complies with the objectives of the clause and as the proposed earthworks are both 
minimal and ancillary to the proposed 1 into 2 lot subdivision and separate 
development consent is not required. 

The proposed development is consistent with the relevant provisions of the Kiama 
LEP 2011, with the exception of the satisfying all of the zone objectives, and is 
permissible within the R2 Low Density Residential zone. 

Any draft Environmental Planning Instruments 

 Draft State Environmental Planning Policy 55 – Remediation of Land 

The draft SEPP retains elements of SEPP 55, and add new provisions to establish a 
modern approach to the management of contaminated land. The overarching 
objective of SEPP 55 is to promote the remediation of contaminated land to reduce 
the risk of potential harm to human health or the environment.  

This objective remains relevant and will be replicated in the new SEPP. The key 
operational framework of SEPP 55 will be maintained in the new SEPP.  

New provisions will be added in the new SEPP to:  

 require all remediation work that is to carried out without development consent, 
to be reviewed and certified by a certified contaminated land consultant  

 categorise remediation work based on the scale, risk and complexity of the 
work  

 require environmental management plans relating to post-remediation 
management of sites or ongoing operation, maintenance and management of 
on-site remediation measures (such as a containment cell) to be provided to 
council.  

The draft SEPP was placed on public exhibition until 13 April 2018, and is neither 
certain or imminent with respect to its adoption. 

The proposed development is considered to satisfy the requirements of the draft 
SEPP. 

 Draft State Environmental Planning Policy (Coastal Management) 2016 

The draft Coastal Management State Environmental Planning Policy (SEPP), with 
accompanying maps, was on public exhibition until 23 December 2016 and 20 
January 2017 (for the maps). 

The 'coastal zone' is defined in the Coastal Management Act 2016 as four coastal 
management areas comprising: Coastal Wetlands and Littoral Rainforests Area; 
Coastal Environment Area; Coastal Use Area; and Coastal Vulnerability Area. 
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Separate development controls apply to each area and focus on achieving specific 
objectives. 

The site of the development is within the mapped Coastal Use Area. 

In the Coastal Use Area the focus is on ensuring appropriate urban development for 
coastal areas, taking into account urban design issues such and maintaining scenic 
qualities, visual amenity and aboriginal cultural heritage and places. 

The proposed location of the development: 

 is not near, and does not impact access to a foreshore, beach, headland or rock 
platform, and  

 does not cause overshadowing or wind funnelling; and  

 does not cause the loss of views from public places to foreshores, and  

 does not adversely impact the visual amenity or scenic qualities of the coast. 

The draft SEPP was brought into effect on 3 April 2018. However, applications 
lodged before gazettal of the Instrument are, under the savings provisions, required 
to be considered under SEPP 71. 

Development Control Plans (DCPs) 

 Kiama DCP 2012 

The proposed development is not consistent with the objectives Kiama DCP 2012.  
The non-compliances are addressed in the table below: 
 

Control Comment 

Chapter 4 – Low Density Development 

C1 All applications for low density 
development must meet the following 
controls: 

 all Principal development 
standards as set by LEP 2011. 

 all development must be designed 
to minimise any environmental 
risks associated with its location. 

The principal development standards of 
the LEP have been met and are discussed 
in the report above. 

Chapter 7 – Subdivision 

C18 The minimum access corridor 
width for a battle axe allotment shall 
be 5m with a minimum carriageway 
width of 3m for the entire length of the 
access handle. 

The intention of this control is to minimise 
potential adverse streetscape and amenity 
impacts from the stark appearance of long 
un-landscaped access corridors 
incorporating concrete driveways adjoining 
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Control Comment 

neighbouring property boundaries. 

The proposal does not include sufficient 
width for the 3m wide concrete driveway, 
or the 1m wide landscape strip required 
adjoining the neighbouring property, due to 
the retention of the existing dwelling on Lot 
381. 

The proposal is considered unsatisfactory 
due to the extent of hardstand proposed 
with a driveway on both side of the site and 
the lack of landscape relief provided to 
each of the driveways. 

C19 A 1 metre wide landscaping strip 
shall be provided along each side of 
the required 3m wide road pavement. 
The landscaping strip shall be planted 
with suitable small trees, shrubs and 
groundcovers. 

The variation request is considered 
unsatisfactory because the proposal will 
have an unacceptable impact on the 
streetscape as a result of the ‘gun-barrel’ 
appearance of the driveways arising from 
the non-compliances with the controls 
contained in Kiama DCP as set out above. 

C22 A minimum 1m wide landscaping 
strip must be provided along each 
side of the required 3m wide road 
pavement of any shared access 
handle. The landscaping strip shall be 
planted with suitable small trees, 
shrubs and groundcovers and shall 
also include a hard stand area on one 
side of the access handle for garbage 
and recycling bins (i.e. directly 
abutting the public road reserve). The 
opposite 1m wide landscaping strip in 
the shared access handle shall 
include letterboxes for the two lots 
(i.e. directly abutting the public road 
reserve). 

C26 Each battle axe access corridor 
must have capacity for compliant 
vehicular turning facilities, passing 
bays at no greater than 30m intervals 
and 2 onsite parking spaces for each 
battle axe lot. A maximum 50m 

The proposal does not provide sufficient 
area for passing bays within proposed Lot 
381 that is proposed to be 40.39m long. 
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Control Comment 

access corridor length should be 
considered. 

C107 Battle axe allotments shall be 
designed to include sufficient area 
within the existing public road reserve 
verge to cater for the provision of 
garbage and recycling bins. 
Alternatively, a garbage and recycling 
bin storage area may be provided 
within close proximity to the adjoining 
public road, but will be subject to 
private waste servicing arrangements 
being made by the property owner in 
the event that Council’s waste 
contractor is not able to service the 
bin storage area. 

The applicant amended the plans to 
propose the line of subdivision to provide 
0.5m of frontage at the street-front property 
boundary to allow for servicing.   

However, the amendments do not provide 
sufficient frontage to allow for a minimum 
of 2 waste collection bins to be stood in 
front of proposed Lot 382 for collection. 

The proposed development fails to comply with the relevant controls of the DCP 
2012, and where strict compliance is not achieved the objectives of the controls are 
not maintained.  

Any Planning Agreement 

Nil 

Any Matters Prescribed by the Regulations 

 NSW Coastal Policy 1997: A Sustainable Future for the New South Wales 
Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

 Australian Standard AS 2601—1991: The Demolition of Structures 

N/A 

Any Coastal Zone Management Plan 

Nil 

The Likely Impacts of the Proposed Development 

 Streetscape 

The design of the proposed development is considered to be unreasonable when 
considered in relation to the desired future character of the site.   
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The applicant contends that: 

To ignore the surrounding context of the existing development located along 
Charles Avenue and indicate that the proposed arrangement is unacceptable 
demonstrates a lack of understanding the surrounding area. The context of 
the immediately surrounding area is demonstrated in the figure below with the 
subject site outlined in red. 

Currently Nos. 107, 115, 134 and 136 have been subdivided in a battle axe 
arrangement having approximately 12m frontage widths to Charles Avenue. 
These lots are outlined in blue. In addition to the existing subdivided lots, dual 
occupancy developments are also present at Nos. 125, 113 and 122 Charles 
Avenue and are outlined in yellow in the figure below. 

 

It is stressed that we are not arguing precedence but rather acknowledging 
the surrounding context and the merits of the case. 

It is considered that the Statement of Environmental Effects submitted with 
the application acknowledged the non-compliances listed in Councils letter 
and provided suitable justification to the requested variations. We are 
requesting Council apply flexibly the DCP given the merits of the case. It 
should be recognised that Section 3.42 of Environmental Planning and 
Assessment Act 1979 (The Act) states that the DCP is only to provide 
guidance and is not a statutory document with which compliance must be 
demonstrated. To this end, recent cases in the Land and Environment Court 
have made it clear that a DCP does not have the same status or weight as an 
LEP, and non-compliance with a provision of a DCP does not in itself prevent 
the granting of consent. 

To suggest that a driveway to a battle axe lot creates a gun barrel appearance 
and impacts on the streetscape is nonsensical given this a standard form of 
development. It is also acknowledged that No. 122 Charles Avenue provides 
for a similar arrangement with two driveways accessing the site with a battle 
axe handle running along the side boundary. 
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To go further the NSW State Government has acknowledged the need to 
increase housing opportunity within appropriate residential areas. It is noted 
that the amended Exempt and Complying Development SEPP allows for dual 
occupancy development on lots having a minimum frontage of 12m. These 
being attached dwellings and therefore allowing for two driveways within a 
12m width. In addition, the amended SEPP allows for the Torrens title 
subdivision of such a dual occupancy. In this regard Council’s 15m width for 
dual occupancy development, in many cases, will no longer valid as 
Complying Development Certificate applications by pass the DCP. 

In light of the above, we advise that the application is not being withdrawn or 
amended. In this regard it is requested that the application proceed to Council 
for determination. 

The proposal is considered to have an unacceptable impact on streetscape as a 
result of the extent of concrete hardstand proposed on both sides of the site, with 
insufficient landscape relief available arising from the non-compliance with the 
access corridor requirements. 

A review of the Council’s records shows that the sites mentioned in the applicant’s 
justification above all predate the adoption of the Kiama Development Control Plan 
2012, and in most cases involve an integrated Dual Occupancy and subdivision 
proposal as shown below: 

DA No Address Description Lodgement Determined Decision 

Not found 122 Charles 
Ave 

Not found Not found Not found Not 
found 

5.1996.118.1 115 Charles 
Ave 

detached dual 
occupancy/ 
subdivision 

19/08/1996 24/02/1997 Approved 

10.1999.217.1 113 Charles 
Ave 

Dwelling 07/06/1999 15/11/1999 Approved 

10.2000.231.1 107 Charles 
Ave 

Demolition of 
Existing 
Dwelling & 
Dual 
Occupancy/ 
Strata 

30/06/2000 14/09/2000 Approved 

10.2001.76.1 136A 
Charles Ave 

2 Lot Torrens 
Title 
Subdivision 

06/03/2001 06/04/2001 Approved 

10.2006.205.1 134 Charles 
Ave 

2 Lot 
Subdivision 

06/07/2006 26/09/2006 Approved 

10.2006.196.1 125 Charles Demolish 1 30/06/2006 17/04/2007 Approved 
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DA No Address Description Lodgement Determined Decision 

Ave existing 
dwelling & 
erect new 
dwelling & 
alterations 

The sites mentioned by the applicant at No 113 and No 125 Charles Avenue are not 
relevant to the proposal as they are single dwelling sites, and are not subject to the 
controls applicable to this application. The two relevant sites that are comparable to 
the subject application are No 134 and No 136A Charles Avenue. 

The unsatisfactory ‘gun-barrel’ appearance of the driveways in the streetscape and 
the limited mitigation that very narrow landscape strips provides at the street front of 
No 134 and No 136A Charles Avenue is shown below: 

 

Figure 9 - 134 Charles Avenue 

  

Figure 10 - 136A Charles Avenue 
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The contention that the amended Exempt and Complying Development SEPP allows 
for dual occupancy development on lots having a minimum frontage of 12m, and 
their subdivision is correct, but for that the fact that the amended code only relates to 
dual occupancy in a side-by-side configuration, not one-behind-the-other as is 
proposed in this battle-axe proposal.  Also, the application of the code has been 
deferred in Kiama.  

 Noise 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. No ongoing significant noise impacts are expected as a 
result of the development. 

 Privacy and Overlooking 

The distribution of the proposed building mass to the rear of the site in a future 
potential double storey dwelling configuration, may result in potential adverse 
impacts on privacy and overlooking of rear open space areas of adjoining residential 
allotments to the north and south of the site.  

However with inclusion of the mitigation measures in the design of any future 
potential double storey dwelling, no significant concerns are raised in relation to 
privacy loss and overlooking.   

In light of this, the future privacy and overlooking impact is not considered 
unreasonable because, in an urban residential context a degree of overlooking is 
unavoidable, and it is not reasonable to require total privacy.   

 Overshadowing 

The northeast-southwest orientation of the subject allotment is such that any two-
storey dwelling proposed on Lot 382 within the proposed building envelope would 
cause overshadowing of the adjoining site to the south in the morning.  

The potential overshadowing impacts have not been addressed by the applicant, but 
the size of Proposed Lot 382 is such that any potential adverse overshadowing 
impacts could be ameliorated with skillful design that ensures the affected adjoining 
sites receive at least 3 hours of sunlight on the winter solstice to the majority of rear 
of the allotment. 

In light of this, the future overshadowing impact is not considered unreasonable 
because, in an urban residential context a degree of overshadowing is unavoidable, 
and it is not reasonable to ensure total uninterrupted solar access at all times.   

 Views 

The proposal will have no unreasonable impact upon views currently available from 
neighbours.  

 Vehicular Access, Parking and Maneuvering 

Maneuvering is compliant with AS/NZS 2890.1 – 2004 and the driveway will comply 
with required gradients, but the required 3.0m wide driveway and passing bays is not 
satisfied by the proposal. 
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 Stormwater Management 

A satisfactory drainage design has not been provided with the application, however, 
all stormwater will drain to the street. 

 Environmental Impacts 

Vegetation Removal – No vegetation is to be removed. 

Fauna Impacts – It is unlikely that the proposal will affect any fauna or its habitat. 

Impact on Soil Resources – Construction activities have the potential to impact on 
soil resources by way of erosion and sedimentation. Conditions of consent should be 
imposed, if consent is granted, in relation to soil and water management controls to 
be implemented during construction. Satisfactory implementation of these controls 
will prevent significant impacts on soil resources. 

Impact on Water Resources – Stormwater will be conveyed to the drainage 
easement. Controls will be implemented during construction to minimise 
sedimentation. 

 Social and Economic Impacts 

The proposed development will likely have minimal adverse social or economic 
impacts. However, the placement of waste bins for collection in front of proposed Lot 
381 for Lot 382 has the potential to cause inconvenience, since the two driveway 
accesses proposed within the 12.45m frontage will likely either result in conflict with 
any car parked in the street on collection day, or conflict with vehicles seeking to 
enter or exit the site. 

 Effect on public domain 

As the proposed development will be occurring entirely within the subject site it is 
unlikely that the proposed development will impact upon the public domain, with the 
exception of the streetscape impact.  

 Utility needs and supply 

Utility services are already supplied to the subject site. 

 Safety, security & crime prevention 

There are no concerns in relation to safety, security and crime prevention. 

 Operational waste 

Conditions of development consent have been recommended should the application 
be approved, that require the waste generated as part of the construction process is 
to be managed in accordance with the submitted Waste Management Plan. 

 BCA compliance & Construction impacts 

It is noted that impacts (i.e. noise etc.) are likely to occur during construction. 
Conditions will be added to mitigate construction impacts (i.e. construction hours) 
and compliance with the BCA. 
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The Suitability of the Site for the Development 

The proposal fails to fit within the site and the site attributes are considered to be 
non-conducive to development. 

Whilst support is not guaranteed, justification for subdivision of the site, is considered 
best achieved with an integrated development and subdivision incorporating a 
detached dual occupancy development and one into 2 Lot Torrens Title subdivision 
with a shared access arrangement on one side of the allotment. 

This approach is required to demonstrate the streetscape, landscape, stormwater, 
access and waste servicing requirements can be met on a site with a frontage of 
12.45m.   

The Council’s DCP requires that dual occupancy development be restricted to sites 
with a frontage of not less than 15m width.  The narrow width of the site presents 
particular challenge that will require skillful design to demonstrate that a satisfactory 
outcome can be achieved at the site. 

Submissions  

Public Submissions 

Notification letters were sent to neighbouring property owners who were provided 
with 14 days in which to comment on the proposal.  At the conclusion of the 
notification period no submissions were received. 

External Referrals 

Nil 

Internal Referrals 

The application was referred to the following Council Officers for their consideration. 

 Subdivision & Development Engineer 

The proposal is unsatisfactory in its current form because:  

1. The applicant has not provided a suitable access handle from proposed Lot 382 
to the public road (Control C17 and C21).  

2. The applicant has not provided a suitable subdivision layout plan which takes 
into account the required 5.0m wide access handle, 3.0m wide driveway, and 
easement for services and drainage. 

3. The applicant has not provided a Concept Stormwater Management Plan 
prepared by a suitably qualified engineer detailing the proposed method of 
stormwater detention and discharge from all proposed hardstand areas. Any 
infiltration measures proposed should be supported with appropriate 
calculations which have been endorsed by a suitably qualified geotechnical 
engineer. 

4. It appears that the proposed access driveway will impact on the proposed 
private open space areas for the existing dwelling. Private open space for the 
existing dwelling must be nominated and in compliance with the controls. A 
floor plan of the existing dwelling shall also be included. 
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 Landscape Design Officer 

The proposal is unsatisfactory in its current form.  

The following information and/or amendments should be submitted to Council and 
then re-referred to myself for endorsement prior to the issue of any development 
consent. 

There is no landscaping along the drive and cannot comply with DCP chapter 7 C18, 
C19, C22 as there is insufficient space for 1m landscape strip along the entire length 
of the handle between the driveway surface and the side boundary. 

 GIS Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

The Public Interest 

The proposal is considered to be inconsistent with Kiama LEP and Kiama 
Development Control Plan, is likely to cause adverse impact on the built 
environment, is likely to cause adverse impacts due to the unsuitability of the site, 
and is therefore considered to be inconsistent with the public interest because the 
proposal: 

 does not satisfy the objectives of the Environmental Planning and Assessment 
Act to promote good design and amenity of the built environment due to the 
unsatisfactory appearance of the access corridors at the front of the site and is 
therefore not in the public interest. 

 sets an undesirable planning precedent, and is not consistent with the 
streetscape performance outcomes envisaged in the DCP for battle-axe 
subdivisions each with a 1m wide landscape strip provided for the length of the 
access corridor external boundary and is therefore not in the public interest. 

Final Comments and Conclusions 

The proposed development has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979.  The proposal is technically consistent with Kiama LEP 2011 
minimum resulting lot size requirements, and the maximum Floor Space Ratio 
requirements, however, the objectives of the low density zone are not fully met, and 
a number of key relevant DCP objectives are not met that remain unmitigated. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development and concerns are raised with the adverse visual impact of 
the proposal on the desired future character of the streetscape. 

On balance, the proposed development is considered to be unreasonable and 
refusal is recommended. 
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10.3 10.2017.320.1 - Lot 324 DP 703905 - 82 Barton Drive, Kiama Downs - 
Demolition of Existing Carport and 2 Lot Torrens Title Subdivision 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews the DA 10.2017.320.1 which involves the demolition of an 
existing carport and a one into 2 lot Torrens Title subdivision in a battle-axe 
configuration. 

The report recommends that Council refuse DA 10.2017.320.1 as the proposal is: 

 generally inconsistent with the Kiama Development Control Plan 2012 (DCP), 
battle-axe handle width requirements, which results in an unsatisfactory 
streetscape presentation; and 

 does not satisfy the objectives of the Environmental Planning and Assessment 
Act to promote good design and amenity of the built environment due to the 
long and un-landscaped access corridor and the skewed alignment of the 
subdivision at the front of the site. 

Requests to vary the DCP controls have been received. 

Finance 

N/A 

Policy 

N/A 

Reason for the Report 

At its meeting held on 26 June 2018 Council resolved to defer DA 10.2017.320.1 to 
allow consideration of the information provided at public access. The reference at 
public access by the proponent that the development has been assessed against the 
wrong controls in Chapter 4 of Kiama DCP 2012 is an error in the table of the DCP 
section of this report (the heading for “Chapter 7 – Subdivision” was inadvertently 
omitted). This has now been corrected. Therefore, this report is resubmitted to 
Council following that deferral, and the DCP provisions that are proposed to be 
varied concerning the width of the access corridor are more than of a minor nature 
and affect, comprising a variation of 40%. 

Communication/Community Engagement 

Required:  Yes (letter notification) 

Notification Period:  14 days from 13/11/2018 to 27/11/2018 

Submissions:  Nil submissions 
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Attachments 

1 10.2017.320.1 - plans⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council refuse Development application 10.2017.320.1 under Section 4.16 of 
the Environmental Planning and Assessment Act 1979, for the following reasons: 

1. The proposal does not satisfy the objectives of the R2 zone to provide for the 
housing needs of the community within a low density residential environment 
because the needs of the community extend to appropriate amenity and 
streetscape presentation which are not satisfied by the long un-landscaped 
access corridor abutting the adjoining neighbouring property boundary. 

2. The proposal is generally inconsistent with the Kiama Development Control 
Plan 2012 (DCP), because of the non-compliance with the objectives and 
controls regarding the access corridor width requirements, which results in an 
unsatisfactory streetscape presentation because there is not sufficient area for 
a landscaping strip to mitigate the unsightly appearance of the full length of the 
concrete driveway in the access corridor. 

3. The location of the existing dwelling footprint does not allow for an access 
corridor to be proposed that ensures the development is in keeping with the 
existing and desired future streetscape, and the proposal emanates 
unsatisfactory visual impacts. 

4. The site is unsuitable for the proposed subdivision because the constraints are 
such that the outcome does not ensure the arrangements are in keeping with 
the existing streetscape and the desired future character of the locality due to 
the location of the existing dwelling footprint not accommodating an access 
corridor that complies with : 

a. the minimum corridor width requirements; 

b. the landscape setback requirements; and 

c. the retention requirements for trees of special significance  

5. The proposal does not satisfy the objectives of the Environmental Planning and 
Assessment Act to promote good design and amenity of the built environment 
and is therefore not in the public interest due to the visual impacts of the long 
un-landscaped access corridor adjoining the neighbouring boundary and the 
skewed alignment of the line of subdivision at the front of the site. 

6. The proposal sets an undesirable planning precedent, and is not consistent 
with the streetscape performance outcomes that have been granted nearby for 
battle-axe subdivisions each with a landscape strip provided for the length of 
the access corridor external boundary and is therefore not in the public interest. 
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BACKGROUND 

At its meeting held on 26 June 2018 Council resolved to defer DA 10.2017.320.1 to 
allow consideration of the information provided at public access. The reference at 
public access by the proponent that the development has been assessed against the 
wrong controls in Chapter 4 of Kiama DCP 2012 is an error in the table of the DCP 
section of this report (the heading for “Chapter 7 – Subdivision” was inadvertently 
omitted). This has now been corrected. Therefore, this report is resubmitted to 
Council following that deferral, and the DCP provisions that are proposed to be 
varied concerning the width of the access corridor are more than of a minor nature 
and affect, comprising a variation of 40%. 

Development Site 

The property is described as Lot 324 DP 703905 which is located at 82 Barton Drive, 
Kiama Downs.  

The overall site measures 1,299.2 m2 and is rectangular in shape with a depth of 
64.96m and a width of 20m.  

The site currently contains Class 1 and Class 10 buildings comprising a two-storey 
single dwelling, partially enclosed car port, retaining walls, pergola and garden shed. 
The site is bounded by residential allotments containing single dwellings on 2 sides 
with the exception of the rear boundary which abuts an NSW RMS allotment that 
adjoins the Princes Highway Road reserve.  

The site is zoned R2 Low Density Residential under Kiama LEP 2011. 

The site contains a tree of special significance in the rear half of the allotment and 
slopes moderately from south to north. 

The site has a vertical rise of 7.5m from the street front at RL 42.0m up to the rear of 
the allotment at RL 49.5m (11.5% or 6.56 degrees). 

The site drains to the street front drainage network.  Access to the property is gained 
through a Public Road.  The site is serviced with utilities. 

The site is not subject to any environmental planning constraints. 

The locality plan and site photographs are shown below in Figures 1, 2, 3, 4, 5, and 
6: 

 

Figure 1 – GIS Locality Plan  
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Figure 2 – Site Photograph (South View) – Existing Dwelling, Carport and Driveway 

 

Figure 3 – Site Photograph (South View) – Propose Access Corridor Location 

 

Figure 4 – Site Photograph (South View) -Norfolk Island Pine 
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Figure 5 – Site Photograph (North View) – Carport proposed to be demolished 

 

 

Figure 6 – Site Photograph (North View) – Allotment Rear half– Proposed Lot B  

Description of the Proposed Development 

The proposal involves the demolition of an existing carport and a two (2) lot Torrens 
Title subdivision. 

Subdivision involves creation of Lot A and B in a battle-axe configuration, with Lot A 
fronting Barton Drive and Lot B at the rear accessed with generally a 3.2m wide 
access corridor along the eastern boundary. 

Proposed Lot A, and has a width of 15.158m a depth of 29.95m and area of 
500.55m2.  The site contains the existing dwelling that has a GFA of 229.355m2 
which equates to an FSR of 0.386:1 for Lot A. 

Lot B is proposed to have an area of 798.378m2 (699.346m2 excluding the access 
corridor). Frontage to Barton Drive would be 4.837m with the access corridor forward 
of the front building line narrowing down to a width of 3.2m at the front building line 
due to the site constraint imposed by the eastern setback of the existing dwelling. 
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The proposal also includes demolition of the existing carport that abuts the eastern 
side of the existing dwelling to create the access corridor and removal of the Norfolk 
Pine. 

The proposal is shown in Figure 7 below: 

 

Figure 7 – Site/Subdivision Plan 

The proposed future building envelope has been positioned on Lot B in a manner 
that causes the turning circle for the future dwelling to conflict with the existing 
Norfolk Pine and therefore requiring remove of the tree. 

It is noted that there are alternative building footprint locations that could be 
proposed that would allow the retention of the Norfolk Pine. 

Section 4.15 Assessment 

The proposed development has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the 
following matters are considered relevant: 

Relevant Environmental Planning Instruments 

 State Environmental Planning Policy No 71 – Coastal Protection (SEPP 71) 

In broad terms, the aims of the SEPP seek to protect and manage the unique 
attributes of the NSW coast by encouraging sensitive and appropriate development.  
The SEPP 71 is a means of implementing the State's Coastal Policy. 

SEPP 71 aims to protect the unique attributes of the NSW Coast by ensuring that 
flora and fauna are protected, heritage is conserved and that development is 
appropriate.  SEPP 71 applies to land and development within the coastal zone as 
defined by the Coastal Protection Act 1979. 

The site is within the coastal zone as defined by the Coastal Protection Act being 
within 1 kilometre of the coastline, but is not within a coastal sensitive location. 
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Consideration has been given to the objectives of the SEPP and the matters 
prescribed by Clause 8. The proposed development is considered to be consistent 
with the objectives of the SEPP which are addressed further below under the 
heading “Clause 5.5 Development within the Coastal Zone”. 

The proposed development is not considered inconsistent with the aims of the SEPP 
71 as the heads of consideration listed in clause 8 and part 4 are satisfied by the 
development or have no relevance to the subject site.  

 State Environmental Planning Policy No 55 - Remediation of Land 

Clause 7 of the SEPP No 55 requires Council to consider whether the land is 
contaminated and if it is contaminated if remediation works are required.  

Council is unaware of any historic land use which would deem the site unsuitable for 
the proposed development. The land is therefore considered to be suitable for the 
proposed use. 

 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

Clause 9 and 10 of the SEPP (Vegetation in Non-Rural Areas) 2017 outlines that 
consent is required for the clearing of certain vegetation in non-rural areas. Council’s 
Development Control Plan (DCP) 2012 outlines that certain trees can be removed 
without requiring consent.  

A Norfolk Pine tree is proposed to be removed as part of this development. As stated 
above, redesigning the building envelope could preserve the tree. 

 Kiama LEP 2011 

Specific clauses requiring consideration are discussed below: 

Clause 2.1 Land Use Zones 

The subject land is zoned R2 Low Density Residential under Kiama LEP 2011.  The 
proposal is defined as a subdivision under the provisions of the LEP 2011, which are 
permitted with consent in the R2 Low Density Residential zone.  

The zone objectives are as follows: 

• To provide for the housing needs of the community within a low density 
residential environment. 

• To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

• To increase the supply of secondary dwellings for affordable rental housing 
stock. 

• To provide economic and employment opportunities for people who conduct 
business activities from their homes where these will not adversely affect the 
amenity of neighbours or the neighbourhood. 

Whilst the proposal provides an additional residential allotment to provide housing for 
the community, the housing needs of the community extend to the quality of the 
urban form.   
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In this case the proposal presents unacceptable streetscape impacts due to the ‘gun-
barrel’ appearance of the narrow access corridor, due to the sub-optimal and 
aesthetically poor appearance of the long un-landscaped access corridor adjoining 
the neighbouring boundary and the skewed alignment of the line of subdivision at the 
front of the site.   

The proposed arrangement of the access corridor does not meet with the provisions 
of the Development Control Plan adopted by the Council to deliver the community’s 
housing needs for development in the municipality with respect to the quality of the 
built environment.  Therefore, the proposal does not fully satisfy the objectives of the 
low density residential environment. 

Specific clauses requiring consideration: 

Clause 4.1 Minimum Subdivision Lot Size 

Clause 4.1 requires that the minimum subdivision resulting lot size is not less than 
the minimum size shown on the Lot Size Map.  

The proposal complies with the minimum resulting lot size of 450m2 for subdivision 

requirement indicated on the Lot Size Map.  Each of the proposed resulting lots has 
an area of more than 450m2 with Lot A proposed to have an area of 500.55m2 and 
Lot B have an area of 798.378m2.  

Clause 4.4 Floor Space Ratio 

Clause 4.4 requires that the floor space ratio does not exceed the maximum floor 
space ratio shown for land on the Floor Space Ratio map.  

Only Lot A containing the existing dwelling is required to comply with the Clause 4.4.  
In this regarding the proposed complies with an FSR of 0.386:1 which does not 
exceed the maximum floor space ratio of 0.45:1 shown for land on the Floor Space 
Ratio map. 

Clause 5.5 Development within the Coastal Zone 

The clause lists requirements for development within the coastal zone.  

The development is on land that is wholly or partly within the coastal zone. 

The proposal is not inconsistent with the objectives of the clause.  The proposal does 
not cause increased coastal hazards or adverse impacts by way of diminished 
foreshore access, or its relationship with the surrounding area and natural scenic 
quality. 

Development consent must not be granted unless the consent authority has 
considered the following provisions: 
 

Provision Comment 

Existing public access to and along the coastal 
foreshore for pedestrians (including persons 
with a disability) with a view to: 

(i) maintaining existing public access and, 

Access to and along the 
foreshore for pedestrians is not 
affected by the proposal. 
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Provision Comment 

where possible, improving that access, 
and 

(ii) identifying opportunities for new public 
access 

The suitability of the proposed development, its 
relationship with the surrounding area and its 
impact on the natural scenic quality, taking into 
account: 

(i) the type of the proposed development 
and any associated land uses or 
activities (including compatibility of any 
land-based and water-based coastal 
activities), and 

(ii) the location, and 

(iii) the bulk, scale, size and overall built 
form design of any building or work 
involved 

The natural scenic quality of the 
location is not considered to be 
unreasonably impacted by the 
proposal. 

The impact of the proposed development on 
the amenity of the coastal foreshore including: 

(i) any significant overshadowing of the 
coastal foreshore, and 

(ii) any loss of views from a public place to 
the coastal foreshore 

The coastal foreshore is not 
nearby the site of the 
development therefore its 
amenity is not affected as a 
result of overshadowing or loss 
of views from a public place. 

How the visual amenity and scenic qualities of 
the coast, including coastal headlands, can be 
protected 

The site is not on the headland, 
and the scenic quality of any 
headland is therefore not 
adversely affected by the 
proposal. 

How biodiversity and ecosystems, including: 

(i) native coastal vegetation and existing 
wildlife corridors, and 

(ii) rock platforms, and 

(iii) water quality of coastal waterbodies, 
and 

(iv) native fauna and native flora, and their 
habitats, 

(v) can be conserved 

The biodiversity and ecological 
values are not adversely 
affected by the proposal. 
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Provision Comment 

The cumulative impacts of the proposed 
development and other development on the 
coastal catchment. 

There are no foreseeable 
adverse cumulative effects of 
the development affecting the 
coastal zone. 

The development is on land that is wholly or partly within the coastal zone and the 
following matters have been satisfied: 
 

Matter Comment 

Whether the proposed development will 
impede or diminish, where practicable, the 
physical, land-based right of access of the 
public to or along the coastal foreshore 

Access to the coast is not 
affected by the proposal 

Whether if effluent from the development is 
disposed of by a non-reticulated system, it will 
have a negative effect on the water quality of 
the sea, or any beach, estuary, coastal lake, 
coastal creek or other similar body of water, or 
a rock platform 

The site is serviced by a 
reticulated sewerage system. 

Whether the proposed development will 
discharge untreated stormwater into the sea, 
or any beach, estuary, coastal lake, coastal 
creek or other similar body of water, or a rock 
platform 

Stormwater is proposed to be 
connected to the existing 
system constructed for the 
locality. 

Whether the proposed development will: 

(i) be significantly affected by coastal 
hazards, or 

(ii) have a significant impact on coastal 
hazards, or 

(iii) increase the risk of coastal hazards in 
relation to any other land 

The development is neither 
affected by coastal hazards, or 
adversely impacts on coastal 
hazards, or increases the risks 
of coastal hazards on any other 
land 

Clause 6.2 Earthworks  

Clause 6.2 lists considerations for proposals which involve earthworks. The proposal 
complies with the objectives of the clause and as the proposed earthworks are 
ancillary to the proposed one into two lot subdivision separate development consent 
is not required. 

The proposed development is consistent with the relevant provisions of the KLEP 
2011, with the exception of the satisfying all of the zone objectives, and is 
permissible within the R2 Low Density Residential zone. 
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Any draft Environmental Planning Instruments 

 Draft State Environmental Planning Policy 55 – Remediation of Land 

The draft SEPP retains elements of SEPP 55, and add new provisions to establish a 
modern approach to the management of contaminated land. The overarching 
objective of SEPP 55 is to promote the remediation of contaminated land to reduce 
the risk of potential harm to human health or the environment.  

This objective remains relevant and will be replicated in the new SEPP. The key 
operational framework of SEPP 55 will be maintained in the new SEPP.  

New provisions will be added in the new SEPP to:  

 require all remediation work that is to carried out without development consent, 
to be reviewed and certified by a certified contaminated land consultant  

 categorise remediation work based on the scale, risk and complexity of the 
work  

 require environmental management plans relating to post-remediation 
management of sites or ongoing operation, maintenance and management of 
on-site remediation measures (such as a containment cell) to be provided to 
council.  

The draft SEPP was placed on public exhibition until 13 April 2018, and is neither 
certain or immanent with respect to its adoption. 

The proposed development is considered to satisfy the requirements of the draft 
SEPP. 

 Draft State Environmental Planning Policy (Coastal Management) 2016 

The draft Coastal Management State Environmental Planning Policy (SEPP), with 
accompanying maps, was on public exhibition until 23 December 2016 and 20 
January 2017 (for the maps). 

The 'coastal zone' is defined in the Coastal Management Act 2016 as four coastal 
management areas comprising: Coastal Wetlands and Littoral Rainforests Area; 
Coastal Environment Area; Coastal Use Area; and Coastal Vulnerability Area. 

Separate development controls apply to each area and focus on achieving specific 
objectives. 

The site of the development is within the mapped Coastal Use Area. 

In the Coastal Use Area the focus is on ensuring appropriate urban development for 
coastal areas, taking into account urban design issues such and maintaining scenic 
qualities, visual amenity and aboriginal cultural heritage and places. 

The proposed location of the development: 

 is not near, and does not impact access to a foreshore, beach, headland or 
rock platform, and  

 does not cause overshadowing or wind funnelling; and  

 does not cause the loss of views from public places to foreshores, and  
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 does not adversely impact the visual amenity or scenic qualities of the coast. 

The draft SEPP was brought into effect on 3 April 2018. However, applications 
lodged before gazettal of the Instrument are, under the savings provisions, required 
to be considered under SEPP 71. 

Development Control Plans (DCPs) 

 Kiama DCP 2012 

The proposed development is not consistent with the objectives Kiama DCP 2012.  
The non-compliances are addressed in the table below: 
 

Control Comment 

Chapter 4 – Low Density Development 

C1 All applications for low 
density development must 
meet the following controls: 

 all Principal development 
standards as set by LEP 
2011. 

 all development must be 
designed to minimise any 
environmental risks 
associated with its location. 

The principal development standards of the LEP 
have been met and are discussed in the report 
above. 

Chapter 7 – Subdivision  

C47 Battle axe block must 
have a minimum frontage and 
access handle width of 5m for 
consideration of dual 
occupancy or secondary 
dwelling development.  This 
frontage must include a 3m 
concrete driveway and a 1m 
landscaped strip adjoining the 
neighbouring property. 

The intention of this control is to minimise potential 

adverse streetscape and amenity impacts from the 
stark appearance of long un-landscaped access 
corridors incorporating concrete driveways 
adjoining neighbouring property boundaries. 

The proposal includes sufficient width for the 
3.0m wide concrete driveway, but the 1m wide 
landscape strip required adjoining the 
neighbouring property cannot be provided.   

The proposal is considered unsatisfactory due to 
the lack of landscape relief provided to the 
access corridor. 

C18 The minimum access 
corridor width for a battle axe 
allotment shall be 5m with a 

The variation request is considered unsatisfactory 
because the proposal will have an unacceptable 
impact on the streetscape as a result of the ‘gun-
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Control Comment 

minimum carriageway width of 
3m for the entire length of the 
access handle. 

barrel’ appearance of the driveway arising from 
the non-compliances with the controls contained 
in Kiama DCP as set out above. 

C19 A 1m wide landscaping 
strip shall be provided along 
each side of the required 3m 
wide road pavement. The 
landscaping strip shall be 
planted with suitable small 
trees, shrubs and 
groundcovers. 

C22 A minimum 1m wide 
landscaping strip must be 
provided along each side of 
the required 3m wide road 
pavement of any shared 
access handle. The 
landscaping strip shall be 
planted with suitable small 
trees, shrubs and 
groundcovers and shall also 
include a hard stand area on 
one side of the access handle 
for garbage and recycling bins 
(i.e. directly abutting the public 
road reserve). The opposite 1 
metre wide landscaping strip in 
the shared access handle shall 
include letterboxes for the two 
lots (i.e. directly abutting the 
public road reserve). 

C107 Battle axe allotments 
shall be designed to include 
sufficient area within the 
existing public road reserve 
verge to cater for the provision 
of garbage and recycling bins. 
Alternatively, a garbage and 
recycling bin storage area may 
be provided within close 
proximity to the adjoining 

The applicant amended the plans to propose a 
skewed alignment of the line of subdivision to 
provide 1.6m of frontage at the street-front 
property boundary to comply with waste collection 
requirements. 

However, due to the unsatisfactory appearance of 
the proposed long un-landscaped access corridor 
adjoining the neighbouring boundary, the skewed 
alignment of the line of subdivision is considered 
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Control Comment 

public road, but will be subject 
to private waste servicing 
arrangements being made by 
the property owner in the event 
that Council’s waste contractor 
is not able to service the bin 
storage area. 

unacceptable because it sets an undesirable 
precedent, and does not to promote good design 
and amenity of the built environment. 

The proposed development fails to comply with the relevant controls of the DCP 
2012, and where strict compliance is not achieved the objectives of the controls are 
not maintained.  

Any Planning Agreement 

Nil 

Any Matters Prescribed by the Regulations 

 NSW Coastal Policy 1997: A Sustainable Future for the New South Wales 
Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

 Australian Standard AS 2601—1991: The Demolition of Structures 

N/A 

Any Coastal Zone Management Plan 

Nil 

The Likely Impacts of the Proposed Development 

 Streetscape 

The design of the proposed development is considered to be unreasonable when 
considered in relation to the context of the site.  The proposal is considered to have 
an unacceptable impact on streetscape as a result of the extent of concrete 
hardstand proposed with insufficient landscape relief available arising from the non-
compliance with the access corridor requirements 

 Noise 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. No ongoing significant noise impacts are expected as a 
result of the development. 
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 Privacy and Overlooking 

The distribution of the proposed building mass to the rear of the site in a future 
potential double storey dwelling configuration, may result in potential adverse 
impacts on privacy and overlooking of rear open space areas of adjoining residential 
allotments to the north and south of the site, which have a lower topography.  

However with inclusion of the mitigation measures in the design of any future 
potential double storey dwelling, no significant concerns are raised in relation to 
privacy loss and overlooking.  In light of this, the future privacy and overlooking 
impact is not considered unreasonable because, in an urban residential context a 
degree of overlooking is unavoidable, and it is not reasonable to require total privacy.   

 Overshadowing 

The north-south orientation of the subject allotment is such that any two-storey 
dwelling proposed on Lot B within the proposed building envelope would cause 
overshadowing of the adjoining site to the west in the morning.  

The potential overshadowing impacts have not been addressed by the applicant, but 
the size of Proposed Lot B is such that any potential adverse overshading impacts 
could be ameliorated with skilful design that ensures the affected adjoining sites 
receive at least 3 hours of sunlight on the winter solstice to the majority of rear of the 
allotment. 

In light of this, the future overshadowing impact is not considered unreasonable 
because, in an urban residential context a degree of overshadowing is unavoidable, 
and it is not reasonable to ensure total uninterrupted solar access at all times.   

 Views 

The proposal will have no unreasonable impact upon views currently available from 
neighbours.  

 Vehicular Access, Parking and Manoeuvring 

Sufficient car parking is proposed. 

Manoeuvring is compliant with AS/NZS 2890.1 – 2004 and the driveway will comply 
with required gradients. 

 Stormwater Management 

A satisfactory drainage design has been provided with the application. 

All stormwater will drain to the street. 

 Environmental Impacts 

Vegetation Removal – The proposal seeks to remove a Norfolk Pine tree that could 
be retained through design. 

Fauna Impacts – It is unlikely that the proposal will affect any fauna or its habitat. 
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Impact on Soil Resources – Construction activities have the potential to impact on 
soil resources by way of erosion and sedimentation. Conditions of consent should be 
imposed, if consent is granted, in relation to soil and water management controls to 
be implemented during construction. Satisfactory implementation of these controls 
will prevent significant impacts on soil resources. 

Impact on Water Resources – Rainwater tanks will be provided, as required by the 
submitted BASIX Certificate. Stormwater will be conveyed to the drainage easement. 
Controls will be implemented during construction to minimise sedimentation. 

 Social and Economic Impacts 

The proposed development will likely have minimal adverse social or economic 
impacts. The amenity impacts of the proposed development have been considered 
in detail and no concerns are raised that are fatal to the application. 

 Utility needs and supply 

Utility services are already supplied to the subject site. 

 Safety, security & crime prevention 

As the proposed development seeks to establish two new occupancies the safety of 
the area will benefit from additional passive surveillance.  

 BCA compliance & Construction impacts 

It is noted that impacts (ie noise etc) are likely to occur during construction. 
Conditions will be added to mitigate construction impacts (i.e. construction hours) 
and compliance with the BCA. 

The Suitability of the Site for the Development 

The proposal fails to fit within the locality and the site attributes are considered to be 
non-conducive to development without the existing dwelling being further modified. 

Submissions  

Public Submissions 

Notification letters were sent to neighbouring property owners who were provided 
with 14 days in which to comment on the proposal.  At the conclusion of the 
notification period, no submissions were received. 

The applicant amended the plans to include a skewed alignment of the line of 
subdivision at the front of the site to address unsatisfactory issues with the 
streetscape and waste servicing arrangements.  The amended plans were re-notified 
no further objections were received. 

External Referrals 

Nil 
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Internal Referrals 

The application was referred to the following Council Officers for their consideration. 

 Subdivision & Development Engineer 

No objection has been raised in relation to the proposed development. 
Conditions of development consent have been recommended should the 
application be approved. 

 Landscape Design Officer 

The proposal is unsatisfactory in its current form.  

The landscape plan supplied shows landscaping in the rear lot. This is not 
required. There is nearly no landscaping along the drive and cannot comply 
with DCP Chapter 7 C18, C19, C22 as there is insufficient space for 1 metre 
landscape strips either side.  

The immature Norfolk Island Pine in the rear yard may be removed for the 
driveway. 

Conditions of development consent have been recommended should the 
application be approved. 

 GIS Officer 

No objection has been raised in relation to the proposed development. 
Conditions of development consent have been recommended should the 
application be approved. 

The Public Interest 

The proposal is considered to be inconsistent with Kiama LEP and Development 
Control Plans, is likely to cause adverse impact on the built environment, is likely to 
cause adverse impacts due to the unsuitability of the site, and is therefore 
considered to be inconsistent with the public interest because the proposal: 

 does not satisfy the objectives of the Environmental Planning and Assessment 
Act to promote good design and amenity of the built environment due to the 
unsatisfactory appearance of the access corridor at the front of the site and is 
therefore not in the public interest. 

 sets an undesirable planning precedent, and is not consistent with the 
streetscape performance outcomes that have been granted nearby for battle-
axe subdivisions each with a landscape strip provided for the length of the 
access corridor external boundary and is therefore not in the public interest. 

Council has consistently applied the access corridor requirements contained in the 
DCP in the other two battle-axe subdivisions in this section of Barton Drive, and the 
proposal if approved, would amount to an inconsistent application of the relevant 
DCP objectives and controls and would undermine the weight that ought to be given 
to them in the future. 
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Final Comments and Conclusions 

The proposed development has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979.  The proposal is consistent with Kiama LEP 2011 minimum 
resulting lot size requirements, and the maximum Floor Space Ratio requirements, 
however, the objectives of the low density zone are not fully met, and a number of 
key relevant Development Control Plan objectives are not met that remain 
unmitigated. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development and concerns are raised with the adverse visual impact of 
the proposal on the existing and desired future character of the streetscape. 

On balance, the proposed development is considered to be unreasonable and 
refusal is recommended. 

 

 

 



Item 10.3 - 10.2017.320.1 - Lot 324 DP 703905 - 82 Barton 
Drive, Kiama Downs - Demolition of Existing Carport and 2 
Lot Torrens Title Subdivision  

Attachments 1 - 10.2017.320.1 - plans 
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10.4 10.2017.60.2 - Lot 11 DP 258846 - 95 Shoalhaven Street, Kiama - 
Demolition of Existing Dwelling and 2 Lot Torrens Title Subdivision 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews the Section 4.55 Modification of Consent Application No. 
10.2017.60.2 which involves the modification of consent granted for the demolition of 
existing dwelling and 2 Lot Torrens Title subdivision of Lot 11 DP 258846 to create 
Lot 110, and 111.   

The existing consent includes the removal of a number of trees. The modification 
proposes to add 4 trees to the list of trees to be removed from the site (numbered 
Tree 9, 11, 21 and 22). Removal of 2 of these trees is supported. 

The report recommends that Council approve Section 4.55 Modification of Consent 
Application No 10.2017.60.2 to add Trees 9 and 11 to the list of trees approved for 
removal as the proposal is: 

 Permissible in the R2 Low Density Residential and complies with the zone 
objectives and is consistent with the Kiama Local Environment Plan 2011 
(LEP); and 

 generally consistent with the Kiama Development Control Plan 2012 (DCP), 
with the exception of the controls requiring the Norfolk Island Pine (which is a 
tree of special significance) at the front of the site to be retained. 

Requests to vary these DCP controls have been received. 

NOTE: Following finalisation of this report the applicant amended the proposal to 
withdraw Tree No 21 and 22 from the proposal which is consistent with the 
recommendation.  As a result, the modification application before the Council for 
determination is proposing the inclusion of Tree 9 and 11 to the approved tree 
removal list only. 

Finance 

N/A 

Policy 

N/A 

Reason for the Report 

This report is submitted to Council because it involves a variation to Kiama DCP 
2012 controls concerning the retention of significant trees. 
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Communication/Community Engagement 

Notification letters were sent to neighbouring property owners, and those persons 
that originally made submissions, who were provided with 29 days in which to 
comment on the proposal. At the conclusion of the notification period, 2 submissions 
were received. 
 

Attachments 

1 10.2017.60.2 - plans⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council approve the Section 4.55 Modification of Consent Application No 
10.2017.60.2 under Section 4.55 of the Environmental Planning and Assessment Act 
1979, subject to the following modified condition: 

Vegetation Management 

(1) The following trees shall be removed; 

 Tree 3 Liquidambar 

 Tree 9 Norfolk Island Pine  

 Tree 10 Date palm  

 Tree 11 Bangalow palm  

 Tree 17 Radiata pine 

 Tree 18 Privet 

 Tree 23 Privet 

 Tree 24 Red cedar 

 Tree 25 Bangalow palm 

 Tree 26 Red cedar, 

 Mulberry tree north west corner 

 Macadamia tree near tree 22 

 Tree 30 Casuarina – on sewer manhole in the road reserve and 

 all other Pittosporums, Olives, Privets and vegetation less than 3m tall.  

The Project Arborist is to identify these trees for the contractor. Refer to 
Arboricultural Development Assessment Report by Moore Trees dated October 
2016. 
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BACKGROUND 

Development Site 

The property is described as Lot 11 DP 258846 which is located at 95 Shoalhaven 
Street Kiama.  The overall site measures 1011 m2 and is rectangular in shape. The 
site currently contains Class 1 and Class 10 buildings and is bounded by residential 
development containing principally dwellings.  

The site is zoned R2 Low Density Residential under Kiama LEP 2011. 

The site is vegetated and slopes moderately from the north corner to the south 
corner.  The site drains to the adjoining public road.  Access to the property is gained 
through both Sommerville Place and Shoalhaven Street.  The site is serviced with 
utilities including water, sewer, electricity and telecommunications. 

 

Figure 1 – Locality Plan 

 

Figure 2 – Site Photograph (North View) 
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Background 

The consent history at the site is as follows: 

DA/BA No Description Lodgement Determined Decision 

6.1954.134.1 Dwelling 02/09/1954 07/09/1954 Approved 

10.2017.60.1 Demolition of existing 
Dwelling and 2 lot Torrens 
title subdivision 

10/03/2017 05/06/2017 Approved 

Council staff issued Development Consent No 10.2017.60.1 under delegation on the 
5 June 2017 for the Demolition of existing Dwelling and 2 Lot Torrens Title 
subdivision.  

The applicant proposed to have 24 trees removed from the site including the Norfolk 
Island Pine at the front half of the site, and 6 trees in the road reserve removed 
adjacent to Shoalhaven Street, so that 30 trees were proposed to be removed in 
total.  

However, rather than seeking to have the applicant amend the application to reduce 
the number of trees to be removed, Council staff imposed a condition on the 
development consent outlining those trees approved to be removed to facilitate the 
subdivision and excluded those trees that are to remain.  

Council staff consented to removal of 9 of the 30 trees that the applicant proposed to 
have removed. 

The following 4 trees (tree 9, 11, 21 & 22) proposed to be removed were excluded 
and are the subject of this modification application with the applicant again seeking 
to have them removed: 

1. Tree 9 Norfolk Island Pine  

2. Tree 11 Bangalow palm  

3. Tree 21 Coast Grey Box  

4. Tree 22 Alectryon subcinereus (Native Quince) 

Description of the Consented Development 

The development consent involves the Demolition of existing Dwelling and 2 Lot 
Torrens Title Subdivision. 

The approved development is shown in Figures 3 below: 
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Figure 3 – Approved Subdivision Plan 

In relation to the proposed tree removal, contrary to that which was proposed by the 
applicant for tree removal, the following condition of consent was imposed: 

Vegetation Management 

(1) The following trees shall be removed;  

 Tree 3 Liquidambar 

 Tree 10 Date palm 

 Tree 17 Radiata pine 

 Tree 18 Privet 

 Tree 23 Privet 

 Tree 24 Red cedar 

 Tree 25 Bangalow palm 

 Tree 26 Red cedar, 

 Mulberry tree north west corner* 

 Macadamia tree near tree 22* 

 Tree 30 Casuarina – on sewer manhole in the road reserve and 

 All other Pittosporums, Olives, Privets and vegetation less than 3m 
tall.  

The Project Arborist is to identify these trees for the contractor. Refer to 
Arboricultural Development Assessment Report by Moore Trees dated October 
2016. 

* trees approved for removal not included in the original request for 30 trees 
to be removed. 
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The trees that were not approved to be removed were considered unjustified for 
removal, since they were either trees of special significance or protected trees. The 
trees that were also considered to be located outside the building envelope in the 
front setback to the street or side setback areas of any future development on the 
resulting lots created by the subdivision and therefore not required to be removed to 
facilitate a reasonable redevelopment opportunity. 

The following table is provided to show the trees that are either: 

 Permitted to be removed as exempt development; or  

 Protected and requiring consent to be removed; and  

 Approved for removal; or 

 Not approved for removal (retained). 
 

 Name Size Health Category Removal Status 

1 Spotted Gum 14m Fair Protected species Not approved 
(retained) 

2 Bangalow 
palm 

12m Good Protected species Not approved 
(retained) 

3 Liquidambar 18m Good Exempt species Approved (exempt) 

4 Bangalow 
palm 

9m Good Special 
Significance 

Not approved 
(retained) 

5 Cabbage Tree 
Palm 

4m Good Protected species Not approved 
(retained) 

6 Swamp She 
Oak 

13m Fair Protected species Not approved 
(retained) 

7 Swamp She 
Oak 

13m Fair Protected species Not approved 
(retained) 

8 Bangalow 
palm 

7m Good Special 
Significance 

Not approved 
(retained) 

9* Norfolk Island 
Pine 

22m Good Special 
Significance 

Not approved 
(retained) 

10 Date palm 5m Good Protected species Approved  

11* Bangalow 
palm 

12m Good Special 
Significance 

Not approved 
(retained) 

12 Lilly Pilly 9m Good Protected species Not approved 
(retained) 

13 Lilly Pilly 5m Good Protected species Not approved 
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 Name Size Health Category Removal Status 

(retained) 

14 Cabbage Tree 
Palm 

7m Good Protected species Not approved 
(retained) 

15 Melaleuca 
bracteata 

3.5m Good Protected species Not approved 
(retained) 

16 Melaleuca 
bracteata 

3.5m Good Protected species Not approved 
(retained) 

17 Radiata pine 17m Fair Exempt species Approved (exempt) 

18 Privet 7m Poor Exempt species Approved (exempt) 

19 Red Ash 9m Good Protected species Not approved 
(retained) 

20 Red Ash 9m Good Protected species Not approved 
(retained) 

21* Coast Grey 
Box 

14m Fair Protected species Not approved 
(retained) 

22* Alectryon 
subcinereus 
(Native 
Quince) 

8m Good Protected species Not approved 
(retained) 

23 Privet 7m Poor Exempt species Approved (exempt) 

24 Red cedar 10m Good Protected species Approved (building 
envelope) 

25 Bangalow 
palm 

12m Good Special 
Significance 

Approved (building 
envelope) 

26 Red cedar 13m Good Protected species Approved 
(damaged/unsafe) 

27 Native 
Daphne 

4m Good Protected species Not approved 
(retained) 

28 Swamp She 
Oak 

13m Fair Protected species Not approved 
(retained) 

29 Swamp She 
Oak 

13m Fair Protected species Not approved 
(retained) 

30 Swamp She 
Oak 

11m Fair Protected species Approved (Sewer 
manhole) 
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*N.B. The trees shown blue are the subject of the Section 4.55 Modification 
Application 

The tree location plans is shown below: 

 

Figure 4– Tree Location Plan 

Of the 9 trees that were approved for removal (highlighted in the above table), only 4 
of them required consent for their removal, as the remaining 5 trees are exempt 
development. 

Description of the Proposed Modification  

This modification application seeks to modify the development consent to remove 4 
trees (tree 9, 11, 21 & 22) that were not approved for removal when the development 
consent was granted. The ultimate aim is to facilitate appropriate redevelopment of 
the resulting lots in accordance with Council’s planning controls. 

If the removal of an additional 4 trees is approved, this would result in the retention 
of 17 trees described as Tree No 1, 2, 4, 5, 6, 7, 8, 12, 13, 14, 15, 16, 19, 20, 27, 28 
and 29.  The proposed modified tree removal plan is shown at Figure 5 below: 

 

Figure 5– Proposed Tree Removal Plan 
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Section 4.55 Modifications 

Under Section 4.55 of the Environmental Planning and Assessment Act 1979, 
Council, when considering a request to modify a determination, must: 

a) be satisfied that the development as modified is substantially the same 
development as the development for which consent was originally granted; 

b) consult with any relevant authority or approval body; 

c) notify the application in accordance with the regulations; 

d) consider any submissions made; and 

e) take into consideration the matters referred to in Section 4.15(1) as are of 
relevance to the development the subject of the application. 

These matters are addressed below: 

Substantially the Same Development  

Is the development substantially the same development?  

A Council must first determine whether the modified development will be 
'substantially the same' as the development that was originally approved 
(before any modifications had been made to it). Councils must decide in the 
circumstances if a development will be substantially the same development. 

Section 4.55(1A) and 4.55(2) of the Environmental Planning and Assessment 
Act 1979 requires the consent authority to be satisfied that the development to 
which the consent as modified relates is substantially the same development as 
the development for which the consent was originally granted. 

“Substantially the same” in this context means essentially or materially having 
the same essence.   

This involves a comparison of the proposed modifications to the approved 
development and the development originally approved involves both a 
qualitative and quantitative analysis.  

Councils must compare the likely impacts of the proposed modified 
development, including the environmental, social and economic impacts, with 
the impacts of the original development. 

When a Council looks at the impacts of the proposed modified development, 
the modified development includes all modifications made to the development 
since the original consent was granted. 

When a Council looks at the impacts of the original development, the Council 
must consider the impacts of the original development as if they were occurring 
at the time the modification application is determined, not at the time the 
original application was determined.  This comparison takes into account any 
changes to the external environment that have occurred since the original 
development consent was granted.  
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Where the applicant seeks to modify an aspect of the development that has 
been modified before, the Council must make the comparison between the 
proposed modified development and the original development carefully. 

In relation to the characterisation of the modified development according to the land-
use definition in the Dictionary to the Kiama LEP 2011, the landuse has not changed 
from that which was originally approved being “Demolition of Existing Dwelling and 2 
Lot Torrens Title Subdivision” development which satisfies the requirements of 
Cl.2.3(1)(b) to the Kiama LEP 2011 as development that may be carried out only 
with consent. 

Of the 9 trees that were approved for removal, 4 more trees are proposed to be 
removed, bringing the total number of trees to be removed to 13 or a 30% increase 
in the number of trees.  On this basis the development being modified is substantially 
the same development from that for which consent was originally granted, as there is 
no change to the approved subdivision.  

Consultation with any Relevant Authority or Approval Body  

No authorities or bodies were required to be consulted.  

Application notification in accordance with the Regulations 

The application was notified in accordance with the regulations and Council’s policy.  

Consideration of any Submissions 

The submissions received have been addressed in the report below under the 
heading ‘Public Submissions’. 

Matters referred to in Section 4.15(1) as are of relevance to the Development 

The matters of relevance are addressed below, 

Section 4.15 Assessment 

The proposed modification has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the 
following matters are considered relevant: 

Relevant Environmental Planning Instruments 

 State Environmental Planning Policy No 71 – Coastal Protection (SEPP 71) 

In broad terms, the aims of the SEPP seek to protect and manage the unique 
attributes of the NSW coast by encouraging sensitive and appropriate development.  
The SEPP 71 is a means of implementing the State's Coastal Policy. 

SEPP 71 aims to protect the unique attributes of the NSW Coast by ensuring that 
flora and fauna are protected, heritage is conserved and that development is 
appropriate.  SEPP 71 applies to land and development within the coastal zone as 
defined by the Coastal Protection Act 1979. 

The site is within the coastal zone as defined by the Coastal Protection Act being 
within 1km of the coastline, but is not within a coastal sensitive location. 
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Consideration has been given to the objectives of the SEPP and the matters 
prescribed by Clause 8. The proposed development is considered to be consistent 
with the objectives of the SEPP which are addressed further below under the 
heading “Clause 5.5 Development within the Coastal Zone”. 

The proposed development is not considered inconsistent with the aims of the SEPP 
71 as the heads of consideration listed in clause 8 and part 4 are satisfied by the 
development or have no relevance to the subject site.  

 State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

Clause 9 and 10 of the SEPP (Vegetation in Non-Rural Areas) 2017 outlines that 
consent is required for the clearing of certain vegetation in non-rural areas. Council’s 
Development Control Plan (DCP) 2012 outlines that certain trees can be removed 
without requiring consent. Trees are proposed to be removed as part of this 
development, that require consent be obtained for their removal. 

 Kiama LEP 2011 

Clause 2.3 Zone objectives and Land Use Table 

The subject land is zoned R2 Low Density Residential under Kiama LEP 2011.  

The consent authority must have regard to the objectives for development in a zone 
when determining a development application in respect of land within the zone.  

The zone objectives are as follows: 

• To provide for the housing needs of the community within a low density 
residential environment. 

• To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

• To increase the supply of secondary dwellings for affordable rental housing 
stock. 

• To provide economic and employment opportunities for people who conduct 
business activities from their homes where these will not adversely affect the 
amenity of neighbours or the neighbourhood. 

The proposal provides an additional residential allotment to provide for the housing 
needs of the community.   

Specific clauses requiring consideration: 

Clause 5.5 Development within the Coastal Zone 

The clause lists requirements for development within the coastal zone.  

The development is on land that is wholly or partly within the coastal zone. 

The proposal is not inconsistent with the objectives of the clause.  The proposal does 
not cause increased coastal hazards or adverse impacts by way of diminished 
foreshore access, or its relationship with the surrounding area and natural scenic 
quality. 
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Development consent must not be granted unless the consent authority has 
considered the following provisions: 
 

Provision Comment 

Existing public access to and along the coastal 
foreshore for pedestrians (including persons 
with a disability) with a view to: 

(i) maintaining existing public access and, 
where possible, improving that access, 
and 

(ii) identifying opportunities for new public 
access 

Access to and along the 
foreshore for pedestrians is not 
affected by the proposal. 

The suitability of the proposed development, its 
relationship with the surrounding area and its 
impact on the natural scenic quality, taking into 
account: 

(i) the type of the proposed development 
and any associated land uses or 
activities (including compatibility of any 
land-based and water-based coastal 
activities), and 

(ii) the location, and 

(iii) the bulk, scale, size and overall built form 
design of any building or work involved 

The natural scenic quality of the 
area has been significantly 
altered by the historical 
establishment of the township of 
Kiama.  The proposal is 
consistent with the zoning of the 
township, and does not 
contravene the desired future 
character of the area. 

The impact of the proposed development on the 
amenity of the coastal foreshore including: 

(i) any significant overshadowing of the 
coastal foreshore, and 

(ii) any loss of views from a public place to 
the coastal foreshore 

The coastal foreshore is not 
nearby the site of the 
development therefore its 
amenity is not affected as a 
result of overshadowing or loss 
of views from a public place. 

How the visual amenity and scenic qualities of 
the coast, including coastal headlands, can be 
protected 

The site is not on the headland, 
and the scenic quality of the 
headland is therefore not 
adversely affected by the 
proposal. 

How biodiversity and ecosystems, including: 

(i) native coastal vegetation and existing 
wildlife corridors, and 

(ii) rock platforms, and 

The biodiversity and ecological 
values is not adversely affected 
by the proposal. 
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Provision Comment 

(iii) water quality of coastal waterbodies, and 

(iv) native fauna and native flora, and their 
habitats, 

(v) can be conserved 

The cumulative impacts of the proposed 
development and other development on the 
coastal catchment. 

There are no foreseeable 
adverse cumulative effects of 
the development affecting the 
coastal zone. 

The development is on land that is wholly or partly within the coastal zone and the 
following matters have been satisfied: 
 

Matter Comment 

Whether the proposed development will impede 
or diminish, where practicable, the physical, 
land-based right of access of the public to or 
along the coastal foreshore 

Access to the coast is not 
affected by the proposal 

Whether if effluent from the development is 
disposed of by a non-reticulated system, it will 
have a negative effect on the water quality of 
the sea, or any beach, estuary, coastal lake, 
coastal creek or other similar body of water, or a 
rock platform 

The site is serviced by a 
reticulated sewerage system. 

Whether the proposed development will 
discharge untreated stormwater into the sea, or 
any beach, estuary, coastal lake, coastal creek 
or other similar body of water, or a rock platform 

Stormwater is proposed to be 
connected to the existing 
system constructed for the 
subdivision, which includes 
water quality control measures. 

Whether the proposed development will: 

(i) be significantly affected by coastal 
hazards, or 

(ii) have a significant impact on coastal 
hazards, or 

(iii) increase the risk of coastal hazards in 
relation to any other land 

The development is not neither 
affected by coastal hazards, or 
adversely impacts on coastal 
hazards, or increases the risks 
of coastal hazards on any other 
land 
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Clause 5.9AA Trees or vegetation not prescribed by development control plan 

Clause 5.9AA stipulates that trees or vegetation which are not of a species or kind 
prescribed for preservation in a development control plan may be cut down, lopped 
or removed. The proposal includes species on the site which are included within the 
development control plan and are not permitted to be removed without consent. 

The proposed development is consistent with the relevant provisions of the Kiama 
LEP 2011 and is permissible within in both the R2 Low Density Residential zone. 

Any Draft Environmental Planning Instruments 

 Draft State Environmental Planning Policy  

The following draft State Environmental Planning Policies (SEPP) have been 
exhibited and are required to be considered: 

 Draft SEPP – Coastal Management 

The draft Coastal Management State Environmental Planning Policy (SEPP), with 
accompanying maps, was on public exhibition until 23 December 2016 and 20 
January 2017 (for the maps). 

The draft Coastal Management SEPP: 

 Seeks to balance social, economic and environmental interests by promoting a 
coordinated approach to coastal management, consistent with the objectives of 
the Coastal Management Act 2016. 

 Is part of the NSW Government's commitment to improving the way the coastal 
zone is managed, due to its unique environmental, social and economic values. 

 Reviews and consolidates existing SEPP 14 (Coastal Wetlands), SEPP 26 
(Littoral Rainforests) and SEPP 71 (Coastal Protection). These older policies 
will be repealed once the Coastal Management SEPP is finalised. 

 Seeks to redefine the coastal zone into four areas, rather than by a single fixed 
area along the entire coastline, to enable more targeted management of the 
diversity of environments and interests in the coast.  

Separate development controls apply to each area and focus on achieving 
specific objectives. 

The 'coastal zone' is defined in the Coastal Management Act 2016 as four coastal 
management areas comprising: Coastal Wetlands and Littoral Rainforests Area; 
Coastal Environment Area; Coastal Use Area; and Coastal Vulnerability Area. 

The site of the modified - demolition of existing dwelling and 2 lot Torrens Title 
subdivision are within the mapped Coastal Use Area. 

In the Coastal Use Area the focus is on ensuring appropriate urban development for 
coastal areas, taking into account urban design issues such and maintaining scenic 
qualities, visual amenity and aboriginal cultural heritage and places. 
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The draft SEPP states: 

Development consent must not be granted to development on land that is 
wholly or partly within the coastal use area unless the consent authority: 

a) is satisfied that the proposed development: 

i. if near a foreshore, beach, headland or rock platform—maintains or, 
where practicable, improves existing, safe public access to and 
along the foreshore, beach, headland or rock platform, and 

ii. minimises overshadowing, wind funnelling and the loss of views from 
public places to foreshores, and 

iii. will not adversely impact on the visual amenity and scenic qualities 
of the coast, including coastal headlands, and 

iv. will not adversely impact on Aboriginal cultural heritage and places, 
and 

v. will not adversely impact on use of the surf zone, and 

b) has taken into account the type and location of the proposed 
development, and the bulk, scale and size of the proposed development. 

The proposed location of the development: 

 is not near, and does not impact access to a foreshore, beach, headland or 
rock platform, and  

 does not cause overshadowing or wind funnelling; and  

 does not cause the loss of views from public places to foreshores, and  

 does affect the visual amenity or scenic qualities of the coast. 

The gazettal of the draft SEPP bringing it into law, is not considered to be imminent 
or certain because the public consultation periods closed in January 2017. 

Development Control Plans (DCP’s) 

 Kiama DCP 2012 

The proposed development is inconsistent with the controls of the Kiama DCP 2012, 
but its objectives are considered to be maintained.  The relevant controls and the 
response to the non-compliance is addressed below: 

Chapter 8 - Section 15 - Treatment of Trees of Special Significance  

C30 Kiama Municipal Council is concerned about the conservation of an 
important part of the heritage of the area that is the trees of special significance 
in the Municipality. These may be single trees, stands or avenues of trees 
which may be significant for a number of reasons. The following criteria should 
be used as a guide in determining if a tree or group of trees are of special 
significance.  
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Occurrence  

 Species listed as endangered on the schedules of NSW Threatened 
Species Conservation Act 1995 and the Federal Environment Protection 
and Biodiversity Conservation Act 1999.  

 Species which occur rarely within the Municipality; these may be native or 
exotic species.  

Heritage  

 Trees which have an historical significance because of their age or 
association or commemorative value.  

Cultural  

 Trees which may have a particular cultural value because of their use or 
identification by a particular group.  

Landscape  

 Trees which add special character to a site or form a particular group e.g. 
avenues, or add to the aesthetics in a special way or are a very prominent 
feature in the landscape. 

Form or Habit  

 Trees which are very large, or have a special shape or growth 
characteristics or have special botanical interest.  

Environmental Benefit  

 Trees which provide special habitat values or shade or food source or act 
as a significant erosion control.  

Many of these trees are Figs, Norfolk Island Pines and Palms and the following 
design criteria are provided for those species. However, there are other trees 
not specified in this document which also require particular treatment because 
of their significance. Persons preparing landscape plans to consult early with 
Council’s development assessment staff regarding the treatment of these trees. 
A report prepared by a qualified arborist SHALL be prepared for any tree of 
special significance affected by the development 

Norfolk Island Pines  

Araucaria heterophylla (Norfolk Island Pine) These trees are synonymous with 
the coastal landscape.  Although not a native tree to this region, Norfolk Island 
Pines are a part of the historical landscape of the Municipality and part of its 
identity.  

Design Criteria  

 No structure shall compromise the health and integrity of the roots and 
canopy of the tree or trees.  

 Wherever possible, access ways should be located beyond the dripline.  
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 In locations where access can only be provided within or partly within the 
dripline, a segmented paver shall be used. Alternatively, a suspended 
structure shall be provided to allow vehicular and pedestrian access 
without impacting upon the trees root system. 

The applicant has provided the following justification for the removal of the 4 
additional trees: 

Background to Request for Modification 

The critical matter to our client is modification of the consent for the two lot 
subdivision, seeking permission for removal of the Norfolk Island Pine Tree, 
identified as tree 9 on the Arborist report, Tree Location Plan, as submitted with 
the development application for the subdivision. 

Council consent to the subdivision is acknowledged however the consent is of 
no assistance to the owners as the resultant subdivision limits their ability to 
achieve the building form they require for their family's requirements. 

It is acknowledged that the initial approval sought from Council was for a two lot 
subdivision only, however the client's ultimate goal is to achieve a dual 
occupancy on each of the resultant lots. A permitted use within the R2 zone. 

It is further accepted & understood that Council were not aware of the future 
plans for the site at the time of determining the subdivision. The Project 
Arborist's report recommendations did state: 

Tree 9, the large Norfolk Island Pine (NIP) in the front garden will be the subject 
of negotiation with Council. The locations of Trees 9 and 26 clearly impede any 
possibility of locating two dwellings on this site. These conclusions do not take 
into account any neighbour objections to tree removal. 

We believe the Arborist comments were some indication of future intent for the 
site, however clearly the DA did not make reference to the detail of the future 
development.  

During the assessment process an indication was given to the applicant at the 
time that Council had concerns about the tree, it is unfortunate that no 
opportunity was provided to have discussions with Council about the tree and 
future development of the site, prior to determination of the application. 

It is understood that perhaps the best option may have been to submit a staged 
development application, resulting in a proposed dual occupancy for each lot. 
However our clients were concerned about the level of costs involved to 
provide detailed design plans and other documentation prepared for the dual 
occupancies in advance of any certainly that approval to the tree removal would 
be achieved. 

Another matter our clients seek to have clarified is that this application for 
subdivision was in no way an attempt to circumvent the normal process of 
achieving approval to the tree removal. This was not a back door approach it 
was an up-front genuine request, acknowledging tree 9 from day one and the 
Arborist's view that while the tree had a good SULE rating, it did limit the site 
capacity for rebuilding and would be the subject of negotiations with Council. 
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A replacement single dwelling would be a design and construction challenge to 
avoid damaging the subject tree and its roots. However a compliant dual 
occupancy involves more land take, with a number of design controls being 
compromised and again, probably less certainty to those matters being 
resolved. 

Our clients wish to have the tree removal request resolved at this stage to 
enable them to avoid any further unnecessary costs, depending on the 
outcome. 

In response to the content of Council's letter we provide the following comment. 

 DCP Chapter 8 Section 15 C30 refers to the conservation of an important 
part of the heritage of the area that is the trees of special significance in 
the Municipality. The control then provides criteria as a guide for 
determining if a tree or group of trees are of significance. 

From assessment, it is our opinion that the tree meets none of the criteria 
with the exception perhaps Form or Habit, which entails consideration of 
Trees which are very large, or have a special shape or growth 
characteristics or have special botanical interest. There is no stated 
height, numerical standard or context required to determine significance, 
such as whether the tree is in a highly exposed elevation, in a gully, 
private or public land, isolated in a section of prominent landscape, it 
simply comes down to an individual merit assessment devoid of any 
measurable interpretive standard. 

 The lack of any control that is measurable for Form, and no formal register 
or acknowledgement of what trees are 'significant trees' places an 
unreasonable limitation on the site that would otherwise not be recognised 
by the average person. Any purchaser of this site would have no 
indication by way of S.149 Certificate or "significant tree register" to check 
the status of a tree. Therefore the buyer beware approach is adopted, 
which requires an application to Council and in the absence of a 
development application justifying removal the individual merit 
assessment applies as to "what is significant". This does not deliver 
certainty and has the ability to cause further confusion and conflict. 

Tree Location 

i This property was tenanted in the early 1980's by an enthusiastic 

gardener who overplanted trees randomly around the site. The trees were 
inappropriate species for the site given the long term mature growth of the 
species. Many of these trees have been the subject of the request for 
removal to facilitate redevelopment of the site. While the subject NIP tree 
was planted prior to the 1980's unfortunately it was planted with little 
thought to the future growth potential and the implications for the 
residents. 
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The tree continues to cause damage to the driveway access to the 
dwelling and sewer line that runs through the site within the driveway, 
despite a Council officer being of a different opinion. The tree also causes 
continual shading to the existing dwelling, which is now in need of 
maintenance. Realistically it cannot be argued that this is a suitable tree to 
plant within a residential lot. In addition to the problems NIP trees 
generate for the owners, they also impact neighbouring properties with 
their roots, shadowing and tree litter. NIP trees are landscape trees suited 
to headlands, coastlines, public reserves and iconic landscape locations, 
for which Kiama is a leading example of such plantings. 

ii It is understood from Council officers that the subject NIP tree 9 is 

considered significant purely based on its size, with no numerical control 
on what size is significant. While NIP trees are not native to the region, 
Council's DCP states the trees are part of the historical landscape of the 
Municipality and part of the identity. We have no argument with this 
statement and an analysis of the NIP trees around Kiama headlands and 
throughout the town centre reflect this statement. However this is not the 
case with the subject NIP tree 9. The tree is not iconic in the streetscape 
of Shoalhaven Street, in the way the line of NIP trees form a green 
corridor along the northern side of Terralong St. The tree is not positioned 
in a substantially landscaped garden that is iconic to the local area. NIP 
trees have their place... gracing foreshores. Standing at the front door of a 
residential house is not the place on a standard residential lot in town. 

iii The project Arborist has stated that "based on the site inspection and my 

report I confirm that the TPZ calculated for the Norfolk Island pine in your 
front garden is 10.8 metres (Radial distance). The TPZ can be breached 
to a certain extent however with NIP another impediment would be the 
canopy. This species is considered excurrent in form (conical/having a 
strong central leader). The canopy of this tree is 6 metres, and being 
excurrent in form would not lend itself well to pruning/ canopy reduction, 
so ideally you would not build closer than 7m to this tree". This information 
is self-explanatory in terms of constraints with building in or near the 
subject NIP. 

Site Layout/Design 

iv The meeting with Council officers touched on the issue of the design for 

proposed dual occupancy and siting the development to the rear of the lot 
in order to avoid impact on the NIP tree. It was also indicated that while 
this represents a non-compliance with the DCP controls, Council may be 
able to favourably consider this non-compliance. This option is not 
considered acceptable as it makes no provision for the existing shadowing 
from the adjoining up-hill dwelling at 93 Shoalhaven St. This in turn raises 
issues in terms of quality and amenity of private open space for the 
residents. 
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v In terms of future solar efficiency, if the dual occupancy is pushed to the 

rear of the site, existing overshadowing and tree shading will result in a 
DCP non-compliance and a negative impact. 

vi Considering the new approved rear boundary line for the proposed 

subject lot 110, with a lot depth of 25.145m, our client is proposing to 
adopt a front building line of 6.00m in accordance with the DCP controls 
and in-line with the dwellings at No.97 & 99 Shoalhaven St. The 
suggested option from Council of positioning the dual occupancy to the 
rear of the site will not deliver a compatible streetscape pattern and still 
results in driveway and services construction impacting the root zone. It is 
noted that sites to the north of the subject site along the western side of 
Shoalhaven St are all very large residential lots, with established homes, 
deep front setbacks and long driveways. With time these homes will pass 
their effective life and the sites will be attractive for redevelopment. At this 
stage it would be anticipated that Council will enforce the 6.0m front 
building line setback to be adopted. Hence our client's proposal would 
form part of that established front building setback for Shoalhaven Street. 

vii Forcing the design of a dual occupancy on this site to be positioned at the 

rear of the site for the purpose of preserving the tree would result in the 
private open space being within shade for a good proportion of the day, 
expensive construction methods for the dwellings and driveways to 
protect tree roots, from a tree that will grow taller and wider but is unlikely 
to outlive the usable life of the new dwellings. Then in the end, who pays 
for the expensive process of future tree removal and risk of damage to the 
dwellings on the site. 

viii Attachment 1 (below) provides an indicative layout for the site, retaining 

the NIP tree within the 6.0m front building line setback. Specifically 
relevant to Lot 110, allowing for the provision of DCP controls & potential 
shadowing from neighbouring structures, over 50% of the concept 
footprint of the dual occupancy footings, construction, driveway and 
services would negatively impact the NIP. 

 
  



ORDINARY MEETING    17 JULY 2018 

Report of the Director Environmental Services 

10.4 10.2017.60.2 - Lot 11 DP 258846 - 95 Shoalhaven Street, Kiama - 
Demolition of Existing Dwelling and 2 Lot Torrens Title Subdivision (cont) 

Kiama Municipal Council Page 154 

It
e

m
 1

0
.4

  

Regardless of construction method adopted, there would be limited 
guarantee of conserving the NIP tree. This then forms an added concern 
and cost to the burden of ongoing maintenance on and around the tree. 

ix In addition to other constraints the tree places on the lot in terms of design 

limitations, the costs associated building around the tree, protecting the 
root system will generate a further cost to our client, which again is for a 
tree that is unlikely to outlive the life of any new dwellings on the site, after 
the dwellings have been constrained to preserve the tree. 

x The continued presence of the tree with uncertain growth expectations in 

conjunction with the neighbouring dwelling to the north will generate a 
considerable impact in terms of shadowing, thus impacting amenity of 
future residents and limited clothes drying area that meet the DCP 
controls. Preservation of this NIP tree which has no historical or 
landscape significance prevents the achievement of a functional design 
that ensures basic levels of comfort and amenity for future residents. 

Planning Context 

xi The request for removal of the NIP tree 9 is a merit matter that is being 

considered in isolation by Council officers. On Council’s website under 
frequently asked questions (accessed 15/3/18) "What do Council staff 
look at when assessing tree applications? The response states: 

In determining an application, Council's Tree Management Officer and 
Consulting Arborist take into consideration a number of factors, including 
but not limited to: whether the growth habit or mature size of a tree is 
undesirable in a given situation (i.e. power lines, root interference with 
services, infrastructure or building).  

The point we make here is that determination about tree removal has no 
regard to planning for the people in the context of special family 
requirements. The tree has no specific environmental qualities relating to 
threatened species or habitat, heritage or culture, only the fact that the 
tree is large. The tree is not iconic in a visible sense. The feedback to date 
is that all matters relating to the tree prevail. However we are seeking a 
Planning determination on this matter that takes account of all issues for 
consideration including the needs of people. 

xii Redevelopment of the site for a new single dwelling house may be 

possible however again the construction methods required to ensure tree 
protection will be an expense for consideration along with placement of 
new services. However the goal of our applicants is to achieve a dual 
occupancy designed specifically for the needs of two family members. 
Should Council insist on retention of the NIP, this will effectively sterilise 
the site from achieving our client's requirements. 
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xiii The family associated with this application are long term Kiama residents 

with their adult children being third generation residents. The connection 
to Kiama is the fibre of their family. The family are not developers, just a 
family wanting to build a home that meets the needs of their family in their 
home town. 

Comment 

As set out above in control C30, there are 6 criteria that should be used to determine 
whether a tree is of special significance including ‘occurrence’, ‘heritage’, ‘cultural’, 
‘landscape’, ‘form and habitat’, and ‘environmental benefit’.   

The four trees proposed to be removed by the modification do not meet with any of 
the criteria with the exception of the Norfolk Island Pine, but only with respect to its 
‘form and habitat’ because its large size.  The other trees on site not considered to 
be of special significance. 

The applicant now finds itself with a consent to subdivide the land that they believe 
cannot be readily acted upon, without suffering significant additional building costs, 
principally due to the impediments that retention of the large Norfolk Island Pine at 
the front on the site presents to any future residential development on the land. 

The applicant considers that the retention of the Norfolk Island Pine would also have 
adverse effects on the amenity of any future residential development due to: 

 the inability to grow vegetation underneath its shaded canopy; and 

 the pruning required to mitigate conflicts with the lower tree branches 
unbalancing the appearance of the tree; and  

 the mess that the pine fronds create for the intended occupants to manage. 

The justification that the trees conflict with a future dual occupancy proposal on the 
lots is not considered satisfactory because such a proposal may never eventuate, 
and may not be deemed acceptable to Council due to other policy requirements not 
being satisfied.  

It is accepted that the proponent had demonstrated that retention of Tree 9 Norfolk 
Island Pine will create a challenge for the design of future residential use of the site. 
Advice from Council’s Landscape Design Officer (discussed later in this report) has 
confirmed that Tree 11 is not a species that warrants retention. The applicant has not 
provided reasonable justification for the removal of Trees No 21 and 22. Therefore 
the removal of Trees No 21 and 22 is not supported, and is denied.  

The ultimate aim is to facilitate appropriate redevelopment of the resulting lots in 
accordance with Council’s planning controls. 

If the removal of an additional 2 trees is approved, this would result in the retention 
of 19 trees described as Tree No 1, 2, 4, 5, 6, 7, 8, 12, 13, 14, 15, 16, 19, 20, 21, 22, 
27, 28 and 29. 

On balance, 60% of the protected and/or trees of special significance will still be 
retained on the site, therefore the objectives of the development control plan are 
considered to be maintained if Tree 9 and Tree 11 are to be removed. 
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Any Planning Agreement 

Nil 

Any Matters Prescribed By the Regulations 

 NSW Coastal Policy 1997: A Sustainable Future for the New South Wales 
Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

 Australian Standard AS 2601-1991: The Demolition of Structures 

The proposal is not inconsistent with Australian Standard AS 2601-1991: The 
Demolition of Structures 

Any Coastal Zone Management Plan 

Nil 

The Likely Impacts of the Proposed Development 

 Streetscape 

The design of the proposed development is considered to be reasonable when 
considered in relation to the context of the site.  

 Views 

The proposal will have no unreasonable impact upon views currently available from 
neighbours.  

 Social and Economic Impacts 

The proposed development will likely have minimal adverse social or economic 
impacts. The social impacts of the proposed development have been considered and 
no concerns are raised that would warrant refusal of the application. 

The Suitability of the Site for the Development 

The proposal fits within the locality and the site attributes are considered to be 
conducive to development subject to the removal of 4 additional protected trees. The 
economic and social benefits of the modified proposal are considered to outweigh 
the constraints imposed by retaining the trees. 

Submissions  

Public Submissions 

Notification letters were sent to neighbouring property owners, and those persons 
that originally made submissions, who were provided with 29 days in which to 
comment on the proposal. At the conclusion of the notification period 2 submissions 
were received which raised the following (summarised) matters of concern: 
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 Objection Assessment Officer’s Comments 

Item 1 Tree 22 is an 
Endangered 
Species 

Council’s Landscape Officer has confirmed that 
Tree 22 is an Alectryon subcinereus (Native 
Quince) and is not the rare Threatened Species 
Daphnandra johnsonii (Illawarra Socketwood). 

Item 2 A better design 
would allow the tree 
retention. 

On balance, 72% of the protected and/or trees 
of special significance will still be retained on 
the, therefore the objectives of the development 
control plan are considered to be maintained if 
Tree 9 and Tree 11 are approved to be 
removed. 

The applicant has demonstrated that the 
retention of Tree 9 Norfolk Island Pine will cause 
unreasonable limitation on the residential use of 
the approved lot. 

External Referrals 

Nil  

Internal Referrals 

The application was referred to the following Council Officers for their consideration. 

 Landscape Design Officer 

An Objection has been raised in relation to the proposed development as follows: 

The modification is to Modify to the tree removal list by adding 4 trees to the 
removal list. The trees are numbered Tree 9, 11, 21 & 22. 

Tree 9 – a mature Norfolk Island Pine – retain as per DCP 2012 chapter 8 
section 6 Trees of Special Significance. This tree is 22 metres tall with a trunk 
diameter of 900mm. It is a significant tree because of its size and presence on 
the streetscape and should be retained. It is acknowledged that retention of this 
tree will detrimentally effect the design and construction of a dwelling on this lot. 

Tree 11 Bangalow palm – actually Acmena smithii (Lilly Pilly) and could be 
removed to allow a new driveway to be located further from the Norfolk Island 
Pine. 

Tree 21 Coast Grey Box & Tree 22 Socketwood (see Note) - these two trees 
are near the boundary of Sommerville Close. I cannot see that these trees 
prohibit building a dwelling. However should a development application be 
received for a duplex then these two trees could be re assessed. 

NOTE – Tree 22 is an Alectryon subcinereus (Native Quince) and is not the 
rare Threatened Species Daphnandra johnsonii (Illawarra Socketwood). 
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Conclusion 

Modify the consent to add Tree 11 to the list of trees to be removed. Tree 21 
and 22 can be reconsidered for removal when a development application is 
received that conflicts with the existing trees. Retention of the Tree 9 - Norfolk 
Island Pine will make the design and construction of a dwelling problematic 
ensuring long term maintenance issues however the recommendation to retain 
is made in accordance with current policy. 

Comment: 

The negative implications on the residential amenity that the retention of the Norfolk 
Island Pine presents to any future development on Lot 110 is considered to be 
outweigh the benefits of its retention due to: 

 the inability to grow vegetation underneath its shaded canopy; 

 the difficulty that retention will pose to designing a residential development that 
provides amenity and meets the needs of future residents; 

 the pruning required to mitigate conflicts with the lower tree branches 
unbalancing the appearance of the tree; and  

 the mess that the pine fronds create for the intended occupants to manage. 

The justification that the trees 21 and 22 conflict with a future dual occupancy 
proposal on Lot 111 is not considered reasonable or satisfactory justification in 
circumstances The trees should be retained until such time as an application to 
develop the lots is prepared that attempts to accommodate the retention in the 
design. Justification to remove these trees may be considered at that time, if 
necessary. 

On balance, 15 of 25 (or 60%) of the protected trees will still be retained, therefore 
the objectives of the development control plan are considered to be maintained if 
Tree 9 and Tree 11 are approved to be removed. 

The Public Interest 

The proposed modification is considered to be consistent with all relevant 
Environmental Planning Instruments and Development Control Plans, is not likely to 
cause significant adverse impacts to the natural or built environment, is not likely to 
cause significant adverse social and economic impacts, is suitable for the site and 
therefore is considered to be consistent with the public interest. 

Final Comments and Conclusions 

The proposed modification has been assessed having regard to all relevant matters 
for consideration under Section 4.15 of the Environmental Planning and Assessment 
Act, 1979, and is considered to be substantially the same development.  

The Section 4.55 Modification of Consent Application No 10.2017.60.2 is consistent 
with Kiama LEP 2011. The proposed development is consistent with the objectives 
of R2 Low Density Residential zone. 
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If the removal of an additional 2 trees is approved, this would result in the retention 
of 19 trees described as Tree No 1, 2, 4, 5, 6, 7, 8, 12, 13, 14, 15, 16, 19, 20, 21, 22, 
27, 28 and 29. 

On balance, 60% of the protected and/or trees of special significance will still be 
retained on the, therefore the objectives of the development control plan are 
considered to be maintained. 

The negative implications on the residential amenity that the retention of the Norfolk 
Island Pine presents to any future development on Lot 110 is considered to be 
outweigh the benefits of its retention due to: 

 the inability to grow vegetation underneath its shaded canopy; 

 the difficulty that retention will pose to designing a residential development that 
provides amenity and meets the needs of future residents; 

 the pruning required to mitigate conflicts with the lower tree branches 
unbalancing the appearance of the tree; and  

 the mess that the pine fronds create for the intended occupants to manage. 

The justification that the trees 21 and 22 conflict with a future dual occupancy 
proposal on Lot 111 is not considered reasonable or satisfactory justification in 
circumstances. The trees should be retained until such time as an application to 
develop the lots is prepared that attempts to accommodate the retention in the 
design. Justification to remove these trees may be considered at that time, if 
necessary. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development and no significant concerns are raised. Concerns raised 
in submissions have been considered and do not warrant refusal of the application. 

The proposed development is considered to be reasonable and conditional approval 
is recommended. 



Item 10.4 - 10.2017.60.2 - Lot 11 DP 258846 - 95 Shoalhaven 
Street, Kiama - Demolition of Existing Dwelling and 2 Lot 
Torrens Title Subdivision  

Attachments 1 - 10.2017.60.2 - plans 
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10.5 10.2018.49.1 - Lot 179 DP 14188 - 10 Renfrew Road Werri Beach – 
Proposed detached shed and carport 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

Summary 

This report reviews the development application 10.2018.49.1, which seeks consent 
for the construction of a shed and carport.  

The report recommends that Council refuse development application 10.2018.49.1. 

Finance 

N/A 

Policy 

N/A 

Reason for the Report 

A Councilor has requested that Council consider this matter. 

Communication/Community Engagement 

Required:  Yes (letter notification) 

Notification Period:  14 days from 13/3/2018 to 27/3/2018 

Submissions:  Nil submissions 
 

Attachments 

1 10.2018.49.1 - plans⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council refuse Development Application No 10.2018.49.1, under Section 4.16 
of the Environmental Planning and Assessment Act 1979 for the following reasons: 

(1) The proposed development is inconsistent with Kiama Local Environmental 
Plan 2011, Zone R2 Low Density Residential, (3. Permitted with consent table) 
which does not allow for the stand alone use development of a shed and 
carport. 

(2) The proposed development is inconsistent within the definition of ancillary use, 
which means it must serve the dominant purpose being that of a dwelling house 
which is permitted in the zone.  

(3) Having regard to the proposal it would not be in the public interest and would 
create an undesirable precedent. 
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BACKGROUND 

A Development Application has been received by Council for the construction of a 
new detached shed and carport on the above property, under DA 10.2018.49.1. The 
applicant seeks approval for the proposal on what is currently vacant land. 

Property Information 

The property is described as Lot 179 DP 14188 at 10 Renfrew Road Werri Beach. 
The zoning of the property is R2 Low Density under Kiama LEP 2011. The total area 
of the property is approximately 656m2, is rectangular in shape and largely level. 

The site is currently vacant. Residential dwellings adjoin the rear and side 
boundaries of the property and across the road to the west. The owners of this site 
also own the adjoining property to the south which contains a dwelling. 

Description of the Proposed Development 

The proposal involves the construction a detached shed and carport with a floor area 
of approximately 156m2   being 12m wide by 13m in depth with a roof height of 4.45m 
with a rear boundary setback of 900mm and side boundary setbacks of 2.2m and 
600mm. The shed part is approximately 84m2 and the carport is approximately 74m2. 

Section 4.15 Assessment 

The proposed development has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the 
following matters are considered relevant: 

Relevant Environmental Planning Instruments 

 State Environmental Planning Policy No 71 – Coastal Protection (SEPP 71) 

The site is located within the coastal zone, as defined by SEPP 71. 

The proposed development is considered to satisfy the requirements of the SEPP. 

 Kiama LEP 2011 

The subject land is zoned R2 Low Density Residential under Kiama LEP 2011. 

The proposal is not a listed permissible use under the “permitted with consent” 
landuse table 3 as it is considered to be an ancillary development to a dwelling. As 
there is no dwelling on the subject site, the proposal is prohibited development.  

The applicable land use table lists a “boat shed” as a separately defined permissible 
landuse in the R2 zone however: 

 the proposal has not been lodged as a “boat shed”; 

 a “boat shed” is purpose built for the storage and maintenance of boats – this 
proposal is for a regular shed structure; and   

 the definition of a “boat shed” requires that it be associated with a private 
dwelling similarly to a shed. 

The proposed development, not being ancillary to an approved dwelling on the 
property, is prohibited development. 
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Any draft Environmental Planning Instruments 

Nil. 

Development Control Plans (DCPs) 

 Kiama Development Control Plan (DCP) 2012 

Chapter 2 Section 12 – Design Standards – Building Lines in Urban Areas. 

The rear building lines for properties with a 6m front building line is 6m. 

The proposed shed and carport is only setback a distance of 900m. 

In the case of allotments affected by a 6m front building line, habitable structures 
shall be generally sited on the established rear building line of the adjoining 
development or 6m whichever is the greater; subject to such development having a 
reasonable economic life. It must be demonstrated that the objectives of this plan are 
satisfied where a departure from an established building line is sought 

Single storey structures including garages, pools, pergolas and barbecue areas may 
be sited at a lesser distance from the rear property boundary, where such a structure 
satisfies the objectives of this plan and where, in the opinion of Council, no 
unreasonable impacts on neighboring properties will results. 

Should the proposal be lodged with a dwelling it may be considered to be reasonable 
to support the reduced rear boundary setback subject to justification being provided. 

The southern side boundary setback is proposed as 600mm. This is considered 
inadequate given there is an 820mm door proposed in the southern elevation. Whilst 
no boundary fence currently exists if one was to be erected it would impede the full 
opening of the door and constrict the access and egress performance of the 
doorway. 

Any Matters Prescribed by the Regulations 

 NSW Coastal Policy 1997: A Sustainable Future for the New South Wales 
Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

 Environmental Impacts 

Vegetation Removal – No vegetation is to be removed. 

Fauna Impacts – It is unlikely that the proposal will affect any fauna or its habitat. 

Impact on Soil Resources – Construction activities have the potential to impact on 
soil resources by way of erosion and sedimentation. Conditions of consent should be 
imposed, if consent is granted, in relation to soil and water management controls to 
be implemented during construction. Satisfactory implementation of these controls 
will prevent significant impacts on soil resources. 
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 Social and Economic Impacts 

It is considered that the proposed development would have a minimal social impact 
on dwellings in the locality however would establish an undesirable precedent. 

Public Submissions 

Notification letters were sent to neighboring property owners of which no 
submissions were received against the proposal. 

Internal Referrals 

No internal referrals were required for the proposal. 

The Public Interest 

The proposal is considered to be inconsistent with the relevant matters contained in 
Kiama LEP 2011. The proposal does not comply with the LEP requirements as it is 
considered to be ancillary development to a dwelling and there is no dwelling house 
on the subject allotment. The proposed development is therefore not considered to 
be consistent with the public interest. 

The proposal would also not be permissible as complying development as the 
proposed shed and carport exceed the 60m2 maximum gross floor area, fails to 
satisfy the 900mm side boundary setback and also fails the test of having an existing 
dwelling house or approval to erect a dwelling house on the allotment which is 
required under the Complying Development Code. 

Final Comments and Conclusions 

The proposed development has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979. The proposed development is considered to be inconsistent 
with Kiama LEP 2011. 

It has been identified that the applicant proposes to construct the proposed detached 
shed and carport on vacant land. Approval of the proposal would result in an 
unacceptable situation by which a prohibited stand-alone use is created. 

The proposal is considered to be ancillary use. The definition of an ancillary use is a 
use that is subordinate or subservient to the dominant use or purpose. The concept 
is important when a development involves multiple components on the same land. 

To put it simply: 

 If a component serves the dominant purpose, the ancillary use is subordinate to 
that dominant purpose: 

 If a component serves its own purpose, it is not a component of the dominant 
purpose but an independent use on the same land. It is a dominant use in its 
own right. 

It should be noted that the owners of this land are also the owners of the lot directly 
to the south and have been advised by Council staff to reconsider the proposal by 
way of consolidating their two lots or alternatively look at providing a shed and 
carport on the adjoining property, which currently has a dwelling. The owner has 
chosen not to pursue the alternatives as recommended by Council staff.  
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The proposal is such that Council cannot support the approval of a structure, which 
is not permitted on the block of land without a dwelling house. A similar scenario 
would be a development application for a pool on a vacant block of land and this too 
would not be supported by Council as it should only be approved as ancillary 
development to a dwelling house. 

The proposed development is therefore considered unacceptable, would set an 
undesirable precedent, is not in the public interest and refusal is recommended. 

 



Item 10.5 - 10.2018.49.1 - Lot 179 DP 14188 - 10 Renfrew Road 
Werri Beach – Proposed detached shed and carport  

Attachments 1 - 10.2018.49.1 - plans 
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11 REPORT OF THE DIRECTOR CORPORATE, COMMERCIAL & 
COMMUNITY SERVICES 

11.1 2018 Australian Age-friendly Cities Forum 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.1 Developing and implementing services and programs that 
promote social cohesion, healthy and active lifestyles for residents 
of all ages, abilities and interests 

Delivery Program: 1.1.1 Improving the liveability of Kiama for those with diverse 
backgrounds and abilities   

 

Summary 

This report informs Council of the 2018 Australian Age-friendly Cities Forum and 
recommends that Council nominate a Council officer and Councilor to attend the 
forum. 

Finance 

Registration $320 plus airfares and accommodation 

Policy 

N/A 

Communication/Community Engagement 

N/A 

 

Attachments 

1 Invitation to attend 2018 Australian Age Friendly Cities Forum - Banyule City 
Council⇩  

2 2018 Australia Age Friendly City Forum - Promotional Brochure - Final 
version⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council  

1) Nominate Councillor representation to the Age-friendly Cities Australia Forum 

2) Endorse attendance at the Forum by an appropriate staff member. 

 

BACKGROUND 

In 2015 Kiama Council became a member of the World Health Organisation (WHO) 
Global Network of Age Friendly Cities and Communities.   There are no membership 
fees, but participation in the network requires a commitment to ongoing development 
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of age-friendly environments, and to share learning and achievements with fellow 
network members. 

The WHO website provides the following information about membership: 

Membership is not an accreditation for age-friendliness. Rather, it reflects a city’s 
commitment to listen to the needs of their ageing population, assess and monitor 
their age-friendliness and work collaboratively with older people and across sectors 
to create accessible physical environments, inclusive social environments, and an 
enabling service infrastructure. 

According to the website the WHO Global Network for Age-friendly Cities and 
Communities currently includes 400 cities and communities in 37 countries, covering 
over 146 million people worldwide. 

As per the enclosed letter of invitation from the Mayor of the Banyule City Council in 
Melbourne Victoria and the promotional brochure, the third AFCA Forum will be held 
on the 17 and 18 of October 2018.  As part of Kiama’s commitment to membership 
of the network, attendance at the Forum is recommended. 

 



Item 11.1 - 2018 Australian Age-friendly Cities Forum  Attachments 1 - Invitation to attend 
2018 Australian Age Friendly Cities 

Forum - Banyule City Council 
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11.2 Statement of Investments - June 2018 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.1 Council is financially sustainable 

Delivery Program: 4.1.2 Identify opportunities to diversify and maximise funding 
sources   

 

Summary 

This report recommends receipt and adoption of the Statement of Investments for 
June 2018. 

Finance 

N/A 

Policy 

Clause 625 of the Local Government Act 1993 (NSW) 

Clause 212 of the Local Government (General) Regulation 2005 

Kiama Municipal Council – Investment Policy 

 

Attachments 

1 Statement of Investments - June 2018⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council receive and adopt the information relating to the Statement of 
Investments for June 2018. 

 

BACKGROUND 

Attached is a copy of the Statement of Investments for June 2018. 

Investment Commentary 

Council’s direct investments are often rolled over on maturity with the same financial 
institution, if competitive, and based on whether funds are required for operations.  

The investment portfolio is regularly reviewed in order to maximise investment 
performance and minimise risk. Comparisons are made between existing 
investments with available products that are not part of Council’s portfolio. 
Independent advice is sought on new investment opportunities.  
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A decision by the Reserve Bank board meeting on 3 July 2018 has seen the cash 
rate unchanged at 1.50%. “The low level of interest rates is continuing to support the 
Australian economy”. As progress in lowering unemployment and having inflation 
return to the midpoint of the target was expected to be only gradual, members also 
agreed that there was not a strong case for a near-term adjustment in monetary 
policy. (Minutes of the Monetary Policy Meeting of the Reserve Bank Board, Reserve 
Bank Australia, 3 July 2018) 

The Commonwealth Bank is quoting the following rates: 

3 Months 6 Months 9 Months 12 Months 18 Months 

2.68% 2.74% 2.76% 2.77% 2.78% 

Certification – Responsible Accounting Officer 

I hereby certify that the investments listed in this report have been made in 
accordance with Section 625 of the Local Government Act 1993, clause 212 of the 
Local Government (General) Regulation 2005 and Council’s Investment Policy. 

 



Item 11.2 - Statement of Investments - June 2018  Attachments 1 - Statement of 
Investments - June 2018 
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11.3 NSW Public Libraries Conference 2018 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.1 Developing and implementing services and programs that 
promote social cohesion, healthy and active lifestyles for residents 
of all ages, abilities and interests 

Delivery Program: 1.1.4 Provide a range of library resources and services that 
support our community in recreational and lifelong learning   

 

Summary 

This report seeks endorsement for Councillor representation at the annual SWITCH 
Conference on the 27th to 29th November at Coffs Harbour. As Chair of the South East 
Zone, Councillor Rice will be required to attend. Manager Library Services will also be 
attending the conference. 

Finance 

Conference Registration (Early Bird rate) $650.00 + GST plus accommodation. The 
Library will pay for staff to attend the conference.  

Policy 

n/a 

Communication/Community Engagement 

n/a 

 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDATION 

That Council recommend the attendance of Councillor Rice along with another 
councillor to the NSW Public Libraries Conference.  

 

 

BACKGROUND 

The annual conference held by NSW Public Libraries will be held at Coffs Harbour 
from Tuesday 27th to Thursday 29th November 2018. The theme of the conference is 
Flick the SWITCH, and the focus will be on collaboration, innovation and 
sustainability. Speakers include Gavin Carnegie Learning and Development 
Manager LG professionals, Susan Benton CEO, Urban Libraries Council 
USA/Canada and Kelly Grigsby CEO Wyndham City Council, Victoria. Early Bird 
rates available until 31st August 2018 
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12 REPORT OF THE DIRECTOR ENGINEERING AND WORKS 

12.1 Supply and Lay Asphaltic Concrete 2018-19 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.5 Effectively manage our transport, drainage and other 
infrastructure and assets 

Delivery Program: 2.5.4 Manage other assets and infrastructure through the Other 
Asset and Infrastructure Asset Management Plan   

 

Summary 

This report informs council of the process and outcomes of the request for quotations 
for the Supply and Lay of approximately 6000t of Asphaltic Concrete as identified in 
the 2018-19 Works Program. 

Finance 

The capital expenditure will be made available from the Engineering Services Works 
Program. This expenditure was identified and reported in the 18/19 budget. The 
allocated budget in the Roads Renewals Program of $1.858M. 

Policy 

The RFQ has been undertaken in accordance with the Local Government Tender 
Regulations 2005. 

Council’s Vision and Goals 

Kiama Councils goals include exercising good governance. The RFQ’s for the supply 
of Asphaltic Concrete not only meets the requirements of the Local Government Act 
and Tendering Regulations, but ensures that the activities of the organisation are 
conducted so as to achieve a high level of accountability, probity and transparency. 
The RFQ process also ensures that Council’s goal of sound financial management is 
addressed with the objective of obtaining best value for money.   

 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDATION 

That Council purchase approximately 6000t of Asphaltic Concrete from Roadworks 
at an average cost of $156.12 + GST per tonne. 

 

BACKGROUND 

As part of the 2018-19 Works Program, Engineering Services have identified the 
need to purchase approx. 6000t of Asphaltic Concrete to meet the renewal of roads 
in the Municipality.  
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A specification was developed to meet the operational needs of the road renewal 
program. 

A request for quotation was then placed with the Local Government Procurement 
Vendor Panel system. The request for quotation was sent to all local panel members 
under LGP contract LGP213. 

The RFQ generated 3 submissions with a median value of $175.87 + GST per tonne. 

All submissions were evaluated using a combination of different criteria including 
Asphaltic Concrete price, Spray seal price, 1m Profiler price and Truck hire cost.  

The combined scores for each criteria were then inputted into the LGP evaluation 
matrix. This produced an overall ranking and recommendation for purchase.   



ORDINARY MEETING    17 JULY 2018 

Kiama Municipal Council Page 183 

13 REPORT OF THE DIRECTOR BLUE HAVEN 

Nil  



ORDINARY MEETING    17 JULY 2018 

Reports for Information 

Kiama Municipal Council Page 184 

It
e

m
 1

4
.1

  

14 REPORTS FOR INFORMATION 

14.1 Minutes: South Precinct Meeting held on 21 June 2018 

Responsible Director: Office of the General Manager    

 

The minutes of the South Precinct Committee meeting held on 21 June 2018 are 
attached for Councillors’ information. 

 

 

Attachments 

1 Minutes:  South Precinct meeting held 21/06/18⇩  
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14.2 Ocean Lifeguard Service Annual Report 2017-2018 

Responsible Director: Corporate, Commercial & Community Services    

 

Attached for Councillors’ information is a copy of the Annual Report for 2017-2018 
prepared by Council’s Lifeguard Coordinator, Andy Mole. 

 

 

Attachments 

1 Kiama Municipal Council Ocean Lifeguard Service Annual Report 2017/2018⇩  
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14.3 Parking Statistics - June 2018 

Responsible Director: Environmental Services    

CBD Parking 

Parking patrols conducted 34 specific – 30 general area 

Infringements issued – 62 

Vehicle spaces inspected – 1643 

Railway Parade 2P – 2 patrols 

Terralong Street 1P – 3 patrols 

Terralong Street 2P – 3 patrols 

Terralong Street 1/2P – 4 patrols 

Collins Street 2P – 2 patrols 

Surf Beach 2P – 2 patrols 

Manning Street (south) 2P – 1 patrol 

Manning Street (top shops) 1/2P – 4 patrols 

Manning Street 2P – 1 patrol 

Fern Street (east) 1/2P – 3 patrols 

Fern Street (east) 1P – 3 patrols 

Fern Street (west) 1/2P – 3 patrols 

Fern Street (west) 1P – 3 patrols 

School Zone Patrols 

Minnamurra Public – 1 patrol – Nil 

Kiama High – 7 patrols – 6 penalty notices 

St Peter and Paul – 2 patrols – Nil 

Jamberoo Public – 1 patrol – Nil 

Gerringong Public – 1 patrol – Nil 

Reactive Issues 

Bonaira and William Streets - construction site – 2 penalty notices 

Merrick Circuit - construction site – 8 penalty notices 

No Stopping Garden Avenue Waste Service complaint – 1 caution 

No Stopping – 4 penalty notices 

Path/Strip – 4 penalty notices 

Path/Strip – Woolworths – 1 penalty notice 

Bus Zone – 1 penalty notice 

Total amount of infringements issued = $ 10,051 

Specific patrols for July will be for locations nominated above.       
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14.4 Minutes: Country Mayors' Association meeting held on 1 June 2018 

Responsible Director: Office of the General Manager    

 

The minutes of the Country Mayors’ Association meeting held on 1 June 2018 are 
attached for Councillors’ information. 

 

 

Attachments 

1 Country Mayors' Association - Minutes - 1 June 2018⇩  
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14.5 Question for future meeting: Free camping in the Local Government 
Area 

Responsible Director: Environmental Services    

 

At its meeting held on 26 June 2018, Councillor Westhoff requested a report on 
designated free camping areas/zones in the Kiama Local Government Area.  Are 
there any, and if there are, where are they and are there any restrictions.  Is there 
signage and are there any amenities nearby to these areas? 

The only authorised short term free camping area in the LGA is Kevin Walsh Oval at 
Jamberoo. 

Kevin Walsh Oval has been used for short stay camping for some years.  An RV 
grey and black water disposal point located at the site makes it ideal for overnight 
stays and with the recently constructed new amenities at the nearby Jamberoo pool 
the utilisation of this area could become more popular than it already is. 

There are restrictions on the use of the site for short stay camping which includes a 2 
day limit, no tent camping, no littering and no fires. There are also restrictions on the 
areas within the reserve that short stay RV camping is allowed.  

The intended capacity of the area has been significantly exceeded at times, largely 
as a result of the site being included in social media platforms as a free campsite. To 
provide an indication of the popularity of the site, the visitor vehicle register for the 
period 13 March to 4 May 2018 recorded 293 vehicles associated with short stay 
camping.  

The increased use of the site and the behaviour of campers has resulted in 
complaints from residents and other users of the Jamberoo Parklands area including 
from the sporting clubs. Some of the complaints that have required the rangers to 
attend to include: 

 tents have been erected; 

 camping has extended into non-designated areas contrary to signage; 

 using the garden areas as toilets; 

 antisocial behaviour including consumption of alcohol; 

 illegal dumping of rubbish; 

 vandalisation of public amenities. 

To help manage the capacity and use of the area and to assist the Ranger Service in 
legal enforcement of the short stay RV camping area, new enforcement signage, 
lighting and vehicle barrier bollards have recently been installed. The Ranger Service 
continues to patrol, educate and enforce Council regulation at the site on a regular 
basis and maintains a register of visitor vehicle numbers so frequency and visitor 
turnaround can be monitored. Whilst an out of hours Ranger presence at the site is 
not considered necessary at the moment based on the register statistics, the 
anticipated swelling of numbers over the summer period may require consideration 
of an increased Ranger presence.  
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14.6 Ken Donnellan writing competition 

Responsible Director: Corporate, Commercial & Community Services    

 

Nearly 60 entries were received from local schools for the inaugural Ken Donnellan 
Local History Writing Competition. The presentation held in June saw 12 students 
receive awards for their creative writing pieces. Students were asked to imagine they 
were a World War 1 soldier in the trenches and were keeping a diary of their daily 
activities.   

The competition held as a tribute to Library staff member Ken Donnellan and in 
recognition of the contribution he made to the local community by researching the 
WW1 soldiers listed on the Gerringong War Memorial.  Ken’s book, The Names on 
the Wall was published posthumously in 2017 by the library.  Each school in the LGA 
were presented with a copy of the book which was used by many students as 
starting point for their research for the writing competition.  

The school and local community were very supportive of the competition and all 
were impressed by the detailed research and standard of writing evident in their 
stories.  
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14.7 Clause 4.6 Variations to LEP Development Standards 

Responsible Director: Environmental Services    

 

Attached for information is a table listing all clause 4.6 variations for April, May and 
June 2018. 
 

Attachments 

1 4.6 Variation Table - April, May and June⇩  
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14.8 Minutes: Minnamurra Progress Association meeting held on 5 July 2018 

Responsible Director: Office of the General Manager    

 

The minutes of the Minnamurra Progress Association Annual General Meeting and 
General Meeting held on 1 June 2018 are attached for Councillors’ information. 

 

 

Attachments 

1 Minnamurra Progress Association Annual General Meeting Minutes - 

03/07/18⇩  

2 Minnamurra Progress Association General Meeting Minutes - 03/07/18⇩  
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14.9 Stronger Country Communities Fund Update 

Responsible Director: Engineering and Works    

 

Under the Stronger Country Communities Fund grant an eligibility and viability 

assessment has  been completed for all applications and the Department of Premier 

and Cabinet has advised that the following projects will proceed to the next stage of 

assessment – community choice modelling:  

1. Bombo Oval Amenities  

2. Jamberoo School of Arts flood mitigation, disabled toilets upgrade and 

additional storage  

3. Jamberoo Sports Precinct  

4. Kiama Leisure Centre Splash Zone  

5. Kiama Tennis Club Parking, Lighting and Shade Cover  

6. Surf Beach Surf Club toilet upgrades  

7. Visitor Information Centre Toilet Upgrade and Amplification  

Unfortunately, the project Kiama High School Multi-Sport Development was ineligible 

as there was no letter of support from the landowner (Department of Education – 

Asset Management).  

The Department will be in contact with officers from Kiama Council over the next 6 

weeks with specific feedback on these projects. 

Council has recently received feedback on each of the projects and is now working 

with the Department to finalise the grant submission. 

It is envisaged that a final decision will be made by the end of August 2018. 
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14.10 Question for Future Meeting: Adequacy of lighting in Lockett Place 

Responsible Director: Engineering and Works    

 

At its meeting held on 26 June 2018, Councillor Rice requested a report on the 
adequacy of lighting along Lockett Place to Belvedere Street, Kiama, following safety 
concerns of a resident.  As part of this investigation, determine if the existing lighting 
provides sufficient illumination for the evening placement of rubbish bins to 
Belvedere Street. 

Lockett Place is a public lane with a 5m wide road reserve (3.5m wide pavement) 
servicing 5 residences, with a Y-turning head at the end. The lane is approximately 
55 metres long and has an existing streetlight at its intersection with Belvedere St. In 
accordance with Endeavour Energy asset information the existing street lighting in 
Belvedere St are spaced 55 – 65 metres apart, which is consistent with the 
standards at the time of the development of the area.  

Council have investigated this matter on several occasions and it is satisfied that the 
existing streetlights are adequate for safe pedestrian access. 
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14.11 Minutes: Jamberoo Valley Ratepayers and Residents Association 
meeting held on 5 June 2018 

Responsible Director: Office of the General Manager    

 

The minutes of the Jamberoo Valley Ratepayers and Residents Association meeting 
held on 5 June 2018 are attached for Councillors’ information. 

 

Attachments 

1 JVRRA - General Meeting minutes - 5 June 2018⇩  
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14.12 Questions for future meetings register as at 10 July 2018 

Responsible Director: Office of the General Manager    

 

Attached for Councillors’ information is the questions for future meetings register as 
at 11 July 2018. 

 

 

Attachments 

1 Questions for Future Meetings Register as at 11 July 2018⇩  
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16 NOTICE OF MOTION 

16.1 NSW State Government Library funding cuts    

 

Clr Kathy Rice has submitted the following Notice of Motion for Council’s 
consideration: 

 

MOTION 

That Council: 

1. Notes with concern the 5% cut to Public Library funding in the 2018-2019 State 
Budget. 

2. Writes to the NSW Premier requesting: 

a) An explanation as to why this funding decision has disregarded the 
recommendation for increased funding submitted by the Library Council of 
NSW. 

b) Suggestions as to how NSW Councils are expected to maintain library 
service levels when demand continues to increase and funding has 
decreased to that of 20 years ago. 

c) The NSW Government reverse the funding cuts and instead increase 
public library funding. 

3. Sends copies of this letter to the Minister for the Arts, The Hon. Don Harwin 
and Local Member Gareth Ward MP 

4. Notes the imminent Local Government NSW and NSW Public Libraries 
Association ‘Renew Our Libraries’ campaign. 

Signed Councillor Kathy Rice  
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17 QUESTIONS FOR FUTURE MEETINGS 

18 CONFIDENTIAL SUMMARY 

CONFIDENTIAL COMMITTEE OF THE WHOLE 

Submitted to the Ordinary Meeting of Council held on 17 July 2018 

PROCEDURE  

 Recommendation to go into Closed Committee. 

 Mayoral call for Public Representations. 

 Consideration of Representations and issues to be removed from Closed 
Committee. 

 Recommendation to exclude Press and Public if required. 

 Closed Committee discussions if required. 

18.1  Exclusion Of Press And Public: 

RECOMMENDATION 

That in accordance with Sections 10 and 10A of the Local Government Act, 1993 as 
amended, Council close the meeting of the Confidential Committee of the Whole to 
the Press and Public on the grounds detailed under the report headings as detailed 
below. 

19.1 KENDALLS ON THE BEACH HOLIDAY PARK CONTRACT 

Reason for Confidentiality: This matter deals with information that would, if 
disclosed, confer a commercial advantage on a person with whom the Council is 
conducting (or proposes to conduct) business as per Section 10A(2)(c) of the Local 
Government Act.  . 

19.2 BLUE HAVEN BONAIRA - CONSTRUCTION UPDATE 

Reason for Confidentiality: This matter deals with information that would, if 
disclosed, confer a commercial advantage on a person with whom the Council is 
conducting (or proposes to conduct) business as per Section 10A(2)(c) of the Local 
Government Act.  . 

19.3 BLUE HAVEN BONAIRA - MONTHLY UPDATE  

Reason for Confidentiality: This matter deals with information that would, if 
disclosed, confer a commercial advantage on a person with whom the Council is 
conducting (or proposes to conduct) business as per Section 10A(2)(c) of the Local 
Government Act.  . 

  

  



ORDINARY MEETING    17 JULY 2018 

Kiama Municipal Council Page 239 

19 CONFIDENTIAL REPORTS 

19.1 Kendalls on the Beach Holiday Park Contract 

CSP Objective: 3.0 A diverse, thriving economy 

CSP Strategy: 3.3 Promote and support tourism in the local area 

Delivery Program: 3.3.1 Management of Kiama Coast Holiday Parks as viable 
business entities   

REASON FOR CONFIDENTIALITY  

This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to 
conduct) business.  

 

19.2 Blue Haven Bonaira - Construction Update 

Responsible Director: Office of the General Manager    

REASON FOR CONFIDENTIALITY  

This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to 
conduct) business.  

 

19.3 Blue Haven Bonaira - Monthly Update  

Responsible Director: Office of the General Manager    

REASON FOR CONFIDENTIALITY  

This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to 
conduct) business.  
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